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State Vs Ismail Seikh & 2 Ors

IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

    SONITPUR, TEZPUR

G.R. CASE No. 18 of 2014

                             u/s 341/294/323/506/34 IPC

                 State

                                                  Vs

1. Ismail Sekh

2. Rabia Khatun

3. Baharul Islam                     .…Accused persons

PRESENT:  Sri B. Acharyya. LL.M., A.J.S.

                  Sub-Divisional Judicial Magistrate(S), Sonitpur, Tezpur

Appearances:

For the Prosecution:           Sri R. Goswami, Ld. APP.

For the Defence:                Sri A.K Saikia, Ld. Adv.

Offence explained on:        11.04.2016

Date of Evidences:             09.06.2016 & 23.10.2017

Date of Argument:             27.03.2019

Date of Judgment:              20.04.2019

                            J U D G M E N T

1. The  Prosecution  case  in  brief  is  that  one  Mazibur  Rahman  has  filed  a

complaint  petition  on  18.12.2013  stating  that  on  16.12.2013  at  about

11:00 AM when his father went to the house of Gaon Bura Abdul Hasim for

taking a certificate, then the accused persons who were already present

there  uttered  obscene  words  towards  the  father  to  the  informant.
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Thereafter at about 03:30 PM, when the informant along with his brother

was coming back from Missamari towards their house, the accused persons

restrained them in front of their house. The accused persons armed with

bamboo, lathi and dao assaulted them. In order to save their life they ran

away from the place of occurrence.  Hence, this case was filed.

2. The O/C Tezpur P.S on receiving the complaint registered a case vide Tezpur

P.S Case No. 13/14 u/s 294/323/325/506/34 of the Indian Penal Code. After

investigation,  the  I.O  laid  down  the  Charge  sheet  under  Sections

341/294/323/506/34  of  the  Indian  Penal  Code  against  accused  persons

Ismail Sekh, Rabia Khatun and Baharul Islam for trial.

3. On  appearance  before  the  court,  accused  persons  were  furnished  with

copies of relevant documents u/s 207 of the Cr.P.C. Upon perusal of the

case record and on hearing the Learned Counsels for both sides, particulars

of offences u/s 341/294/323/506/34 of  the Indian Penal  Code were read

over and explained to them to which they pleaded not guilty and claimed

to be tried.

4. The  Prosecution  examined  4  (four)  witnesses.  Thereafter,  Ld.  APP  has

prayed to close the evidence of the prosecution and accordingly, prayer

was allowed.

5. The recording of statement of the accused persons' u/s 313 of the Cr.P.C

were done to which they denied the questions put to them. The accused

persons declined to adduce any evidence in their defense. 

6. Heard the arguments put forward by the learned counsel for the accused

persons and the learned APP for the State and also perused the evidences

and materials on record.  

POINT FOR DETERMINATION:

7. The following point has been taken up for determination and discussion in

the case:

1. Whether the accused persons on 16.12.2013 at about 03:30 PM, in

furtherance  of  their  common  intention,  wrongfully  restrained  the

informant  and  his  brother  and  thereby  committed  an  offence

punishable u/s 341/34 of the Indian Penal Code?
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2. Whether the accused persons on the same date, time and place in

furtherance of their common intention, voluntarily caused hurt to the

informant and thereby committed an offence punishable u/s 323/34 of

the Indian Penal Code?

3. Whether the accused persons on the same date, time and place in

furtherance  of  their  common  intention,  uttered  obscene  words

towards the informant in a public place and thereby committed an

offence punishable u/s 294/34 of the Indian Penal Code?

4. Whether the accused persons on the same date, time and place in

furtherance of their common intention, threatened the informant and

thereby committed an offence punishable u/s  506/34 of  the Indian

Penal Code?

    DISCUSSION, DECISION & REASONS THEREOF:

8. Informant Mazibur Rahman as PW 1 had deposed that accused persons

are his co-villagers. On 16.12.2013 at about 03:30 PM at Kohihamari Road

when he and his brother Nazrul Islam were coming from Missamari in a

motorcycle  towards  their  house,  then  accused  persons  stopped  them

armed with lathi and dao. They ran inside the house of Abdul Rezzak and

saved their lives. On the same day at about 11:30 AM accused persons

verbally abused his father and called him a fish thief and threatened to end

his life. PW 1 lodged the ezahar on 16.12.2013. Later said that he lodged

the complaint on next day of the incident. Ext. 1 is his complaint petition

wherein Ext. 1(1) to Ext. 1(3) are his signature.

 In his cross-examination, PW 1 has stated that Panchmile

O.P is 7 (seven) Kilometers away from his house. He did not lodge any

ezahar at police station. He lodged the complaint on 16.12.2013 at Court.

He denied the fact that he did not lodge any case on 16.12.2013. The

complaint was drafted in English but he do not know English. He cannot say

what is written in Ext. 1. There are houses of Abdul Rezzak, Joynal Abedin,

Abdul  Barek  etc.  near  the  place  of  occurrence.  These  people  saw  the

incident. There was hue and cry during the incident. Abdul Rezzak is his

village  brother.  He  cannot  remember  whether  police  has  recorded  his

statement u/s 161 of Cr.P.C. He do not remember if he did not state in his

statement u/s 161 of Cr.P.C that his brother Nazrul was with him at the time

of incident. He do not remember if he has stated u/s 161 of Cr.P.C that the

accused persons rushed towards him with khukuri and dao. He took shelter
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at  the  house  of  Abdul  Rezzak  and  on  the  same  day  accused  verbally

abused his father and regarding same incident accused persons have filed

a case against him and the same is pending in the Court of CJM, Sonitpur,

Tezpur. 

9. Abdul Hasim as PW 2 had deposed that he knows the informant who is

his co-villager. He also knows the accused persons. About 3-4 years ago

one day during day time when informant was going in a cycle the accused

persons were running behind with dao and lathis. Informant took shelter in

the house of Rezzak. Later both parties filed cross-cases.

 In his cross-examination, PW 2 has stated that he do not

remember the date of the incident. The incident took place at about 11:00

– 11:30 AM. He did not see the incident. Other people told him about the

incident. Police has interrogated him. He did not state u/s 161 Cr.P.C that

informant was going in a cycle when assaulted by accused persons and

that  informant took shelter at the house of Rezzak. He denied the fact that

accused persons never chased the informant and that he deposed falsely in

the Court.

10.  Abdul Rezzak as PW 3 had deposed that he knows the informant as well

as the accused persons. About 2 (two) years ago at about 03:30 PM in front

of his house on the road, when he was taking bath, he saw that accused

persons chased the informant and informant and Nazrul came running to

his house and accused persons were rushing behind them, with dao, lathi

and khukuri. Then informant and his brother took shelter at his house. They

all left after sometime.

 In  his  cross-examination,  PW  3  has  stated  that  8-10

people came to his house. He came out on hearing hullah. He did not see

what has happened at the place of occurrence. Informant is his relative.

Accused persons were present at place of occurrence. He denied the fact

that  accused  persons  did  not  commit  any  offences  and  that  accused

persons were armed with dao and lathi and informant took shelter at his

house. He denied the fact that no such incident took place and he has

deposed falsely as informant is his cousin. 

11.  Sri Achyut Boro as PW 4 had deposed that on 16.12.2014 he was posted

at Borghat O.P as Attached Officer. Thereafter O.C Tezpur P.S has entrusted

him to investigate the case on receipt of complaint petition forwarded by

CJM,  Sonitpur,  Tezpur.  He  then  went  to  the  place  of  occurrence  on
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06.01.2014 at 12 Noon. He draw the sketch map and examined witnesses.

He did not find any article in the place of occurrence. None had suffered

any injury in the incident. There were altercation and pushing and pulling in

the  incident.  He  had  arrested  the  accused  persons  for  involvement  in

comission of offences u/s 341/294/323/506/34 of  the Indian Penal  Code.

Since  the  offences  were  bailable  in  nature  he  has  granted  bail  to  the

accused persons. Charge-sheet was submitted on 29.10.2014. Ext. 2 is the

Sketch map wherein Ext. 2(1) is his signature. Ext. 3 is the charge-sheet

wherein Ext. 3(1) is his signature. 

 In his cross-examination, PW 4  has stated that incident

took place on 16.12.2013. He received the complaint on 06.01.2014. He

denied  the  fact  that  he  had  no  jurisdiction  to  file  charge-sheet  as  on

29.10.2014  it  was  barred  by  limitation.  There  is  house  of  Ahmed  Ali

towards the south of the place of occurrence. He had examined him u/s

161 of Cr.P.C. The place of occurrence is a road. PW 1 did not state before

him that at the time of occurrence his brother Nazrul was with him and that

when accused persons chased him, he took shelter at the house of Abdul

Rezzak.  PW 2 did not state that on being attacked by accused persons, he

took shelter in the house of Abdul Rezzak. As per the FIR incident took

place at 11:00 AM.    

12. Upon appreciation of the evidences and materials available on record, it is

seen  that  apart  from  informant  none  of  the  other  witnesses  have

implicated  the  accused  persons  assaulting  the  informant.  From  the

evidence of I.O it can be ascertained that some verbal altercation might

have taken place. There is no seizure in this case nor any medical report

pointing towards  the allegation  against  the  accused persons.  Moreover,

other witnesses have clearly stated that they have not seen the incident

and  all  of  them  are  hearsay  witnesses.  Hence  it  can  be  said  that

prosecution has failed to prove the allegation against the accused persons

beyond reasonable doubt. In view of above discussion and considerations,

it can be said that the alleged offences have not been established against

the accused persons by the prosecution and hence they are entitled to be

acquitted of the offences under Sections 341/294/323/506/34 of the Indian

Penal Code for which they are alleged.
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                                         ORDER

Hence I hold that accused persons Ismail Seikh, Rabia Khatun and Baharul

Islam are  not  guilty  of  committing  offences  punishable  under  Sections

341/294/323/506/34  of  the  Indian  Penal  Code.  Accordingly  the  accused

persons  are  acquitted  from  the  offences  punishable  under  Sections

341/294/323/506/34 of the Indian Penal Code and they are set at liberty

forthwith.

The bail bond of the accused persons shall stand cancelled and surety shall

be discharged after the expiry of  6 (six) months period from today.

The case stands disposed of  on contest.

The Judgment is delivered in the open Court in presence of the accused

persons and their Advocate. The Judgment is given under my hand and seal

of this Court on this the 20th day of April, 2019.

                                                                 (B. Acharyya)

                                 Sub-Divisional Judicial Magistrate(S), Sonitpur, Tezpur
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                                        Appendix:

Prosecution Witness:

PW 1: Mazibur Rahman

PW 2: Abul Hassim

PW 3: Abdul Rezzak

PW 4: I.O Achyut Boro

Documents Exhibited by Prosecution: 

Ext. 1:     F.I.R

Ext. 1(1) to 1(4): Signature of the informant.

Ext. 2: Sketch Map

Ext.2(1): Signature of I.O

Ext. 3: Charge-Sheet

Ext. 3(1): Signature of I.O

Defence Witness: Nil

Documents Exhibited by the defence: Nil   

                                                                     (B. Acharyya)

                                   Sub-Divisional Judicial Magistrate(S), Sonitpur, Tezpur


