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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

CRIMINAL REVISION  NO. 34 (S-4) 2019 

 
 PRESENT : Sri Chatra Bhukhon Gogoi 

      Sessions Judge, 
      Sonitpur, Tezpur. 

 

 1. Md. Mojibur Rahman 
         …………………   Petitioner.  
 

- Versus – 
1.  Sri Satpal Tayel  

2.  Sri Rajesh Tayel      …………………   Opposite parties 

 

A P P E A R A N C E 

For the Petitioner  : Sri T. Paul, Advocate.  

 

For the Opposite parties :  Sri B. Nath, Advocate.   

    

Date of Argument  : 19-04-2021 

 

Date of Judgment  : 29-04-2021 

 

JUDGMENT 

1.  This revision petition is directed against the impugned order dated 

31-07-2019 passed by Executive Magistrate Sri Hiromoni Mili in Misc. Case 

No.20/2019 u/s 107/145 of the Code of Criminal Procedure.  

2.   In the petition, it is pleaded that one Janab Ali Munshi is the owner 

of a plot of land measuring 5 Bigha 4 Katha 11 Lessa covered by Dag No. 35 

(old) 56 (New) covered by P.P. No. 2(old) 17 (New) draft No. 21 situated at 

Village No. 2 Dolabari, Mouza Bhairabpad, District Sonitpur, Assam but as 

alleged the opposite parties with the intent to grab the land illegally trying to 
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erect boundary wall over the land forcibly and threatened the petitioner to 

kill if he dares to prevent them. On 20-03-2018 opposite parties along with 

unknown persons trespassed into the land and made all effort to erect 

boundary wall under threat thereby creating an environment of breach of 

peace and tranquility. It is contended that out of original 5 Bigha 4 Katha 11 

Lessa Janab Ali Munshi sold 4 Bighas of land to Ishmail Sheikh by registered 

sale deed No. 3009/1957 of Tezpur Sub-Regsitrary but remaining 1 Bigha 4 

Katha 11 Lessas remained with Janab Ali Munshi. Thereafter Md Ishmail 

Sheikh sold 1 Bigha 2 Katha 10 Lessa out of 4 Bighas of land to Musstt 

Maimanjaan Bibi wife of Shahnewaj through registered sale deed No. 2441 

in the year 1961 dated 01-12-1961. Subsequently, in the year 1965 Musstt 

Maimanjaan Bibi again sold 1 Bigha 2 Katha 10 Lessa to Smti Jyoti Prabha 

Dhar by registered sale deed No. 12/65 dated 05-01-1965. 

3. Then, Jyoti Prabha Dhar sold 5 Bigha 4 Katha 11 Lessa under Dag 

No. 35, 2 Bigha 3 Katha 9 Lessa under Dag No. 28 and 7 Bigha 4 Katha 3 

Lessa under Dag No. 27 total 16 Bigha 2 Katha 3 Lessa. 

4. It is further stated that out of the said total 16 Bigha 2 Katha 3 Lessa 

of land Jyoti Prabha Dhar sold 10 Bigha 2 Katha 10 Lessa to Fuljaan Bibi vide 

registered sale deed No. 2056/74 dated 15-03-1974. Even though Jyoti 

Prabha Dhar purchased only 1 Bigha 2 Katha 10 Lessa of land but without 

having any right, title and interest she sold 10 Bigha 2 Katha 10 Lessas of 

land without any clarity how much land from which Dag were sold. 

5. It is also pleaded that Musstt Fuljaan Bibi wife of Abdul Jabbar sold 

10 Bigha 2 Katha 10 Lessa to i) Ram Palat Singh ii) Anil Kumar Singh both 

son of Late Kashi Singh and Smti Uttam Raj Devi wife of Pashupati Singh by 

registered sale deed No. 2568/76 dated 31-05-1976 covered by Dag No. 27, 

28 but there was no mention of Dag No. 35. Therefore, Sri Ram Palat Singh, 

Anil Kumar Singh and Smti Uttam Raj Devi have no right, title and interest 

over land covered under Dag No. 35 and Fuljaan Bibi had also no right to 

sale 10 Bigha 2 Katha 10 Lessas of land. However, without having any right, 

title and interest Sri Ram Palat Singh, Anil Kumar Singh and Uttam Raj Devi 

partitioned the land measuring 4 Bigha 2 Katha without any proper partition 
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proceeding and no objection from co-pattadars in collusion with Lat Mandal 

and Circle Officer without following due process of law, therefore, the so 

called partition was illegal, null and void and liable to be canceled. 

6. The learned Circle Officer illegally created new Patta and New Dag 

from the old Patta No. 17 as new Patta No 81 and new Dag No. 56 after 

partition. 

7. It is also the case of the revision petitioner that Ram Palat Singh, Anil 

Kumar Singh and Smti Uttam Raj Devi illegally sold 4 Bigha 2 Kathas of land 

to Sri Satpal Tayel and Sri Rajesh Tayel vide registered sale deed No. 

1418/15 dated 20-07-2018 covered by Dag No. 163 of P.P. No. 81 of Village 

No. 2 Dolabari, Mouza- Bhairabpad. 

8. It is contended that the opposite party is neither the owner, 

possessor nor pattadar of the land but the learned Executive Magistrate 

without considering the relevant facts declared possession in favour of 

opposite party. Being highly aggrieved and dissatisfied with the impugned 

order dated 31-07-2019 filed the present revision petition on the following 

amongst other grounds: 

    GROUNDS 

(i) That the impugned order dated 31-07-2019 passed by 

learned Executive Magistrate in Misc. Case No. 20/2019 u/s 

107/145 Cr.P.C. is illegal, incorrect and liable to be set aside. 

(ii) The said order was passed without application of mind 

ignoring the fact that dispute is purely civil in nature as the 

petitioner has been possessing the land measuring 5 Bigha 4 

Katha 11 Lessa for several decades as such the proceeding 

u/s 145/146 Cr.P.C. is not tenable in law and fact. 

(iii) That the learned Executive Magistrate failed to appreciate the 

fact that the ancestor of the petitioner is a pattadar of land 

measuring 5 Bigha 4 Katha 11 Lessa covered by Dag No. 35 

(old) 56 (New) covered by P.P. No. 2(old) 17 (New) draft No. 



Page 4 of 9 

 

Criminal Revision No 34(S-4)/2019 Page 4 

 

21 situated at Village No. 2 Dolabari, Mouza Bhairabpad, 

District Sonitpur, Assam. But the learned Executive Magistrate 

without applying his judicial mind passed the impugned order 

dated 31-07-2019 exercising power in excess of his 

jurisdiction prescribed u/s 107/145 Cr.P.C. making the 

impugned order liable to be set aside which caused 

irreparable loss and injury to the petitioner.   

9. Point for determination: 

1. Whether the impugned order dated 31-07-2019 passed by 

learned Executive Magistrate Sonitpur, Tezpur in Misc Case 

No. 20/2019 is incorrect, illegal and without jurisdiction 

making it liable to be revised or set aside ?  

  Discussion, Decision and Reasons thereof. 

10.  I have heard the arduous contention of the learned lawyers 

appearing for both sides and carefully scanned the impugned order dated 

31-07-2019 passed by learned Executive Magistrate, Sonitpur, Tezpur 

passed in Misc Case No. 20/2019 as well as the other materials available in 

the case record.    

11. The brief point to be decided by this court is whether the impugned 

order dated 31-07-2019 passed by learned Executive Magistrate, Sonitpur, 

Tezpur in Misc Case No. 20/2019 is correct, legal or improper and liable to 

be set aside.  

12. Now, before coming to a final conclusion in this revision petition, it is 

appropriate to refer the relevant provision of Cr.P.C. under which learned 

E.M. exercise his power by passing the impugned order dated 31-07-2019 

  “107. Security for keeping the peace in other cases.—(1) When an 

Executive Magistrate receives information that any person is likely to commit a 

breach of the peace or disturb the public tranquillity or to do any wrongful act 

that may probably occasion a breach of the peace or disturb the public 

tranquillity and is of opinion that there is sufficient ground for proceeding, he 

may, in the manner hereinafter provided, require such person to show cause 
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why he should not be ordered to execute a bond 1 [with or without sureties,] 

for keeping the peace for such period, not exceeding one year, as the 

Magistrate thinks fit. (2) Proceedings under this section may be taken before 

any Executive Magistrate when either the place where the breach of the peace 

or disturbance is apprehended is within his local jurisdiction or there is within 

such jurisdiction a person who is likely to commit a breach of the peace or 

disturb the public tranquillity or to do any wrongful act as aforesaid beyond 

such jurisdiction. 

  145. Procedure where dispute concerning land or water is likely to 

cause breach of peace.— (1) Whenever an Executive Magistrate is satisfied 

from a report of a police officer or upon other information that a dispute likely 

to cause a breach of the peace exists concerning any land or water or the 

boundaries thereof, within his local jurisdiction, he shall make an order in 

writing, stating the grounds of his being so satisfied, and requiring the parties 

concerned in such dispute to attend his Court in person or by pleader, on a 

specified date and time, and to put in written statements of their respective 

claims as respects the fact of actual possession of the subject of dispute. (2) 

For the purposes of this section, the expression "land or water" includes 

buildings, markets, fisheries, crops or other produce of land, and the rents or 

profits of any such property. (3) A copy of the order shall be served in the 

manner provided by this Code for the service of a summons upon such person 

or persons as the Magistrate may direct, and at least one copy shall be 

published by being affixed to some conspicuous place at or near the subject of 

dispute. (4) The Magistrate shall then, without reference to the merits or the 

claims of any of the parties to a right to possess the subject of dispute, persue 

the statements so put in, hear the parties, receive all such evidence as may be 

produced by them, take such further evidence, if any, as he thinks necessary, 

and, if possible, decide whether any and which of the parties was, at the date 

of the order made by him under sub-section (1), in possession of the subject of 

dispute: Provided that if it appears to the Magistrate that any party has been 

forcibly and wrongfully dispossessed within two months next before the date on 

which the report of a police officer or other information was received by the 

Magistrate, or after that date and before the date of his order under sub-

section (1), he may treat the party so dispossessed as if that party had been in 

possession on the date of his order under sub-section (1). (5) Nothing in this 

section shall preclude any party so required to attend, or any other person 

interested, from showing that no such dispute as aforesaid exists or has 

existed; and in such case the Magistrate shall cancel his said order, and all 

further proceedings thereon shall be stayed, but, subject to such cancellation, 

the order of the Magistrate under sub-section (1) shall be final. (6) (a) If the 
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Magistrate decides that one of the parties was, or should under the proviso to 

subsection (4) be treated as being, in such possession of the said subject, he 

shall issue an order declaring such party to be entitled to possession thereof 

until evicted therefrom in due course of law, and forbidding all disturbance of 

such possession until such eviction; and when he proceeds under the proviso to 

sub-section (4), may restore to possession the party forcibly and wrongfully 

dispossessed. (b) The order made under this sub-section shall be served and 

published in the manner laid down in sub-section (3). (7) When any party to 

any such proceeding dies, the Magistrate may cause the legal representative of 

the deceased party to be made a party to the proceeding and shall thereupon 

continue the inquiry, and if any question arises as to who the legal 

representative of a deceased party for the purposes of such proceeding is, all 

persons claiming to be representatives of the deceased party shall be made 

parties thereto. (8) If the Magistrate is of opinion that any crop or other 

produce of the property, the subject of dispute in a proceeding under this 

section pending before him, is subject to speedy and natural decay, he may 

make an order for the proper custody or sale of such property, and, upon the 

completion of the inquiry, shall make such order for the disposal of such 

property, or the sale-proceeds thereof, as he thinks fit. 68 (9) The Magistrate 

may, if he thinks fit, at any stage of the proceedings under this section, on the 

application of either party, issue a summons to any witness directing him to 

attend or to produce any document or thing. (10) Nothing in this section shall 

be deemed to be in derogation of powers of the Magistrate to proceed under 

section 107. 

13. Now, on perusal of Section 107 Cr.P.C. it is clear that a proceeding 

u/s 107 Cr.P.C. can be drawn only when Executive Magistrate receives 

information that any person is likely to commit a breech of peace or disturb 

the public tranquility or to do any wrongful act that may occasion a breach 

of peace or disturb the public tranquillity if he is of the opinion that there is 

sufficient ground for proceeding. 

14. Similarly, Executive Magistrate may draw 145 proceeding if he is 

satisfied from police report or other information that a dispute likely to cause 

a breach of the peace exists concerning any land or water or the boundaries 

thereof, within his local jurisdiction, he shall make an order in writing, 

stating the grounds of his being so satisfied, and requiring the parties 

concerned in such dispute to attend his Court in person or by pleader, on a 
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specified date and time, and to put in written statements of their respective 

claims as respects the fact of actual possession of the subject of dispute. 

15. However, on perusal of the very order dated nill it appears that the 

very drawal of the proceeding u/s 107/145 Cr.P.C. is cryptic and non 

speaking order which does not show any application of mind by the learned 

E.M. as is required under the law for drawal of such a proceeding. The order 

reads as “I am satisfied to drawn up proceeding u/s 107 of the Cr.P.C.” 

without recording his satisfaction whether he received the information either 

from police or upon other information. Therefore, the very first order is a 

non speaking order and drawal of the proceeding u/s 107 Cr.P.C. itself 

appears to be nonest in the eye of law. Unless E.M. is satisfied from report 

of the police officer or from other information, the very first order appears to 

be unsustainable in law and fact. 

16. On perusal of the impugned order dated 31-07-2019 it appears that 

the learned E.M. after consideration of the evidence of both sides and 

examination of documents produced comes to a finding that the first party 

fails to establish his claims regarding possession of the disputed land but he 

was satisfied that opposite party is legally entitled to remain in possession of 

the land until dispute is legally disposed off. Accordingly, E.M. was pleased 

to direct the Circle Officer, Tezpur Revenue Circle and O/C Tezpur to give 

possession of the disputed land to second party without any hindrance and 

also directed the circle officer to initiate partition proceeding for separating 

the Patta between first party and second party for the purpose of 

maintaining public tranquillity. 

17. From the order of the learned E.M. it transpires that the E.M. has 

gone beyond his jurisdiction by ordering the Circle Officer, Tezpur Revenue 

Circle to initiate partition proceeding for separating the patta between first 

party and second party. As per Section 145 Cr.P.C. E.M. can declare 

possession in favour of the party until evicted in due course of law or may 

restore possession in favour of the party who is forcibly and wrongfully 

dispossess. 
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18. In the present case it is seen that there is a chequered history 

regarding the land. As it transpires from the documents both parties claimed 

possession over the disputed land and the original land was only 5 Bigha 4 

Katha 11 Lessa stand in the name of Janab Ali Munshi. Subsequently, Janab 

Ali sold 4 Bigha to Ishmail Sheikh and Ishmail Sheikh sold 1 Bigha 2 Katha 

10 Lessa to Maimanjaan Bibi. Subsequently, Jyoti Prabha Dhar purchased 1 

Bigha 2 Katha 10 Lessa but she sold 5 Bigha 4 Katha 11 Lessa under Dag 

No. 35, 2 Bigha 3 Katha 9 Lessa under Dag No. 28 and 7 Bigha 4 Katha 3 

Lessa under Dag No. 27 total 16 Bigha 2 Katha 3 Lessa. On perusal of the 

Patta it transpires that though the name of Jyoti Prabha Dhar was entered in 

the record but it does not disclose how much land she purchased and how 

much land she sold to others. It is seen that the subsequent entries of the 

purchasers had also do not disclose how much land they purchased. 

Therefore, it appears that there are clear anomalies regarding entry of 

names of the purchaser in the revenue record. It is really surprising to note 

that one of the Pattadar Jyoti Prabha Dhar purchased only 1 Bigha 2 Katha 

10 Lessa of land but she sold total 16 Bigha 2 Katha 3 Lessa. From where 

she got the authority to sell such a huge land where as she became the 

Pattadar in respect of 1 Bigha 2 Katha 10 Lessa of land only. But the 

subsequent purchases also prima facie clouded with serious doubt. It is the 

settled provision of law that mere entry of name in the Revenue Record does 

not confer any title unless the title emanates from legal source. 

19. It is seen from the analysis of the record that 1 Bigha 4 katha 11 

Lessas of land belong to Janab Ali Munshi was not sold to anyone so the said 

land appears to have been in possession of the petitioners being the legal 

heirs of Janab Ali in the absence of any proof of sale of said plot of land. 

20. Irrespective of the fact that the subsequent purchasers have sold 

land in excess of land they had purchase. The claim of the petitioners cannot 

be ignored in lighter vain. The petitioner has been all along insisting 

possession of 1 Bigha 4 Katha 11 Lessas of land but learned E.M. vide the 

impugned order declared possession in favour of the opposite parties and 

apart from this by crossing beyond his jurisdiction u/s 145 Cr.P.C. learned 



Page 9 of 9 

 

Criminal Revision No 34(S-4)/2019 Page 9 

 

E.M. directed the Circle Officer, Tezpur Revenue Circle to initiate partition 

proceeding and issue separate pattas to opposite parties. Therefore, the 

order of the E.M. is unsustainable in law and fact. 

21. There is no doubt existing dispute between the parties but it appears 

to have been not properly addressed after properly evaluating the facts of 

the case. The relief for the parties appears to lie in a different forum i.e. Civil 

Court which alone can decide the contentious issue of right, title and interest 

of the parties over the disputed land. But, as it seems the learned E.M. not 

only failed to properly appreciate the fact but also exceeded his jurisdiction 

in passing the impugned order as discussed above.  

22. In view of the foregoing discussions and reasons, the present 

revision petition is allowed holding the impugned order of the learned 

Executive Magistrate as unsustainable in law and fact.  

23.  Let a copy of this Judgment be sent to the Court of learned Executive 

Magistrate along with Misc Case No. 20/2018 for information. 

24.  Judgment is signed, sealed and delivered in the open court on this 

29th day of April, 2021.   

 

 

    (C.B. Gogoi) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

Dictated and corrected by me. 

 

           (C.B. Gogoi) 
Sessions Judge, 
Sonitpur, Tezpur. 
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