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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

 

PRESENT:- N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Criminal Revision No. 16 (S-2) of 2019 

 
Smt. Manisha Sharma-------------Petitioner. 

 
-Vs- 

   1. Sri Mridul Sharma and, 

   2. State of Assam ---------------------OppositeParties. 

 

FOR THE PETITIONER  :- Mr.A.K.Paul, Advocate. 

FOR THE OPPOSITE PARTY   :- Mr.P.Mojumdar, Advocate. 

DATE OF HEARING   :- 09.08.2019. 

 DATE OF JUDGMENT   :- 22.08.2019 

 

JUDGMENT 
 

1. This revision U/s.397/399 of CrPC has been directed against the order 

dated 04.02.2019 passed by Smt. Juhi Gogoi, learned Judicial 

Magistrate, First Class, Tezpur in connection with M.R. Case No.65/2018 

U/s.125 of CrPC. By the aforesaid Order, the Ld. Magistrate has 

dismissed the aforesaid proceeding on the ground that the same is not 

maintainable. 

2. Brief facts which are necessary and relevant to introduce here 

are as follows: 
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3. One Smt. Manisha Sharma had filed a petition U/s.125 of CrPC before 

the Ld. Magistrate seeking maintenance @ Rs. 10,000/- per month from 

her husband. Her case was that she was married to the OP no.1 on 

4.3.1998 as per Hindu rites and rituals. The petitioner started living with 

the OP no.1 as husband and wife. A female child was born in the 

wedlock. However, their marriage did not last long as the petitioner was 

allegedly subjected to physical and mental torture by the OP 

no.1.Finally, a divorce petition was filed by the OP no.1 and the same 

was allowed and the marriage between the petitioner and OP no.1 got 

dissolved by a decree of divorce vide order dated 24.7.2003 passed in 

TS (D) No. 16 of 2001.    

4. Now, the petitioner had filed a petition U/s 125 CrPC seeking 

maintenance from the OP no.1 on the ground that she had not 

remarried after divorce and also that she has no source of income to 

support her. The second party i.e the OP no. 1 had appeared on 

receiving notice from the court and filed a petition being no. 3618/18 

stating that the petitioner is not entitled to any maintenance at this 

point of time as she had already received a permanent alimony of 

Rs.2,00000/- (Rupees two lakhs) from the OP no.1 in the divorce 

proceeding. The learned Magistrate having heard both the sides, passed 

the impugned order dismissing the proceeding U/s 125 CrPC on the 

ground that the proceeding is not maintainable as the petitioner had 

already received the aforesaid permanent alimony from her husband/OP 

no1 in the divorce proceeding. 

5. Feeling aggrieved by the aforesaid Order, the petitioner/wife had filed 

the present revision-petition. Having admitted this revision, notice was 

issued upon the husband/opposite party no.1 and the OP has entered 

appearance. The relevant record was also called for from the learned 

Magistrate.  
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6. The revision/petitioner has assailed the impugned order on as many as 

five grounds. However, upon consideration of the revision-petition, all 

factual and legal position and also having heard the arguments 

advanced by ld. counsel for both the sides, the following point is 

formulated for determination in this proceeding: 

 Whether the impugned order dated 04.02.2019 

passed by the Ld. Magistrate in M.R. Case No.65/2018 

is sustainable in law or needs any interference in this 

revision? 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION 

7. I have carefully gone through the relevant case record and have also 

heard learned counsel for both the sides at length. The laws relevant to 

the issue have also been duly considered. 

8. The learned counsel for the revision-petitioner has submitted that in the 

present proceeding, the learned Magistrate has committed serious error 

in dismissing the petition U/s 125 CrPC on the ground that the same is 

not maintainable in law. It is further submitted that there is no bar in 

law that a petition filed U/s 125 CrPC is not maintainable after divorce 

between the parties as the law is very clear that even the divorce wife 

is also included in the definition of “wife” as in Sec. 125 CrPC. It is 

further argued that the fact of receiving permanent alimony cannot be a 

ground for holding a maintenance proceeding as “not maintainable”. It 

is therefore, submitted that the impugned order is palpably erroneous 

and is not sustainable in law. In support of his argument, reliance has 

been placed on the following decisions: 

 KULDEEP KUMAR Vs CHANDER KANTA, reported in 

(1984) CrLJ 550 and, 
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 SUNDERLAL TRIBHOVANDAS Vs PADMABEN W/O 

SUNDERLAL TRIBHOVANDAS, reported in (1985) 

GujLH 879. 

9. Per contra, Ld. counsel for the Opposite party No.1 has argued that 

admittedly the petitioner herein had received an amount of 

Rs.2,00,000/- (Rupees two lacs) as permanent alimony from her 

husband in the divorce proceeding which was already disposed of and 

therefore, she cannot claim any further maintenance with the aid of 

Sec.125 of CrPC. He has further submitted that if such a practice is 

approved by any Court of law, it will open a flood gate for unscrupulous 

litigants to receive multiple bonanza in the name of maintenance. He 

has further argued that the order passed by the Ld. Trial Magistrate 

does not suffer from any error of law or infirmity and so, the present 

revision petition is liable to be dismissed. In support of his argument, 

Ld. Counsel has placed reliance in the case of Md. Siddique Ali vs. 

Mustt.  Fatema Rashid reported in 2007 Cri.L.J. 2363. 

10. I have carefully considered the submission made by the ld. counsel for 

both the sides and also duly considered the law relevant to the issue in 

hand. It is to be pointed out at the outset that core issue of the present 

proceeding is as to whether a divorced woman who had received 

permanent alimony U/s.25 of the Hindu Marriage Act, 1955 is entitled to 

further make an application before a magistrate claiming maintenance 

U/s.125 of the CrPC. I have gone through the decision of Md. 

Siddique Ali (Supra) relied on by the ld. counsel for the respondent. 

It is relevant to point out here that this is a case decided in the light of 

the Personal Law applicable to the Muslims. In the aforesaid case, the 

provision of Sec.127(3)(b) of CrPC was interpreted by the Hon’ble 

Gauhati High Court in the light of the fact that a Muslim man is 

required to pay Mehr (dower) to his wife on dissolution of their 

marriage which is a payment made in pursuance of the Personal Law 

application to the Muslims. It was further held that the said payment of 
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Mehr is a customary practice followed by the Muslims in pursuance of 

their Personal Law and therefore, in the light of the provisions of 

Sec.127 (b), if the payment of Mehr is established, a Muslim husband 

has no any legal obligation to pay any amount as maintenance to his 

divorced wife. The present proceeding is between the parties who being 

Hindus, are governed by Hindu Marriage Act, 1955. Admittedly 

therefore, they received divorce under the provision of Hindu Marriage 

Act, 1955 and the wife also admittedly received an amount of 

Rs.2,00,000/- (Rupees two lacs) as permanent alimony under the 

provision of Sec.25 of the Hindu Marriage Act. It is also important to 

mention here that payment of permanent alimony is a statutory 

provision incorporated in Sec.25 of the Hindu Marriage Act and payment 

of permanent alimony is not governed by any Personal Law applicable 

to the Hindus nor the same is paid in pursuance of any customary 

practice unlike that of Muslims. Therefore, the decision relied on by the 

Ld. Counsel for the respondent is not application to the facts of the 

present proceeding. 

11. There is no dispute that an amount of Rs.2,00,000/- (Rupees two lacs)  

was received by the petitioner/wife as permanent alimony from her 

husband and it is also not in dispute that the present petitioner is a 

divorced woman. Ld. Magistrate while passing the impugned order had 

observed that since the petitioner has already received permanent 

alimony from her husband, no proceeding U/s.125 of CrPC is therefore, 

maintainable. Maintainability is a pure question of law and therefore, 

there has to be a specific statutory provision expressly indicating that a 

particular proceeding is not maintainable under the law. In the present 

case, we are concerned with a proceeding U/s.125 of CrPC.  Admittedly, 

the same was instituted on the strength of a petition filed by the 

petitioner who is a divorced woman and she has already obtained 

divorce from the respondent who was her husband. A plain perusal of 

provision of Sec. 125 of CrPC and U/s.127 of CrPC clearly goes to show 
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that a wife who is unable to maintain herself cannot be entitled to any 

maintenance only on the following circumstances: 

1. If the wife is living in adultery.  

2. If she refused to live with her husband without any 

sufficient reason.  

3. If she is living separately from her husband by mutual 

consent.  

4. If being a divorced woman, she has remarried.  

5. Being a divorced woman she has voluntarily surrendered 

her right to maintenance after her divorce. 

12. Thus, a perusal of the provision of Sec.125 of CrPC as well as 

provision of Sec.127 of CrPC nowhere indicates that a divorce 

woman who had received permanent alimony from her 

husband is not entitled to further claim any maintenance from 

her former husband. There is also nothing in the Hindu Marriage Act, 

1955 to suggest such a legal bar on the right of a divorced wife. In 

absence of any specific provision in the law that a divorce wife who had 

already received permanent alimony from her husband, cannot claim 

further maintenance U/s.125 of CrPC, it is absolutely improper to create 

such a clog on the right of a Hindu Divorced wife.  

13. It is also important to point out here that while deciding a petition 

U/s.125 of CrPC, the Magistrate is always at liberty to see as to how far 

the woman is incapable of maintaining herself and what would be the 

appropriate quantum of maintenance to be awarded to such woman 

keeping in view the resources available to her. May be, in a given 

situation, it may appear from the materials available on record that a 

woman claiming maintenance has possessed sufficient resources to 

maintain herself and on this count her claim for maintenance U/s.125 of 
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CrPC may not be allowed by the Court. But it has to be remembered 

that the capability of the woman and the availability of her resources 

are absolutely different aspects which the Magistrate shall consider at 

the appropriate stage of the proceeding but such aspects cannot go to 

the root of maintainability of a proceeding initiated on the application of 

such a woman. 

14. In the light of the aforesaid discussion, I am of the view that 

the impugned order passed by the Ld. Magistrate suffers from 

serious infirmity and therefore, the same cannot be sustainable 

in law. 

15. In the result, the revision stands allowed and the impugned 

order dated 04.02.2019 stands set aside. It is further directed 

that the learned Magistrate shall proceed with the 

maintenance proceeding in accordance with law. The parties 

are directed to appear before the court of learned Magistrate 

on 12.09.2019 for receiving further instruction.  

16. Let the called-for record be sent back to the concerned court with a 

copy of this judgment.  

  Given under my hand and seal of this court on the 22nd 

day of August/2019. 

Typed and corrected by me: 

Addl. Sessions Judge, 
Sonitpur::Tezpur. 

 


