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IN THE COURT OF ADDL. SESSIONS JUDGE (FTC), SONITPUR, TEZPUR. 

 
 
 
Present:     R. Baruah 

      Addl. Sessions Judge (FTC),  
      Sonitpur, Tezpur. 

 

Criminal Appeal No. 39 (S-4) of 2018 

 

Md. Kasem Ali Shiekh, aged 45 years,  

By case- General, s/o Late Suku Sheikh,  

r/o- Vill- Molan Pukhuri, Mouza- Dhekiajuli,  

P.s.- Dhekiajuli,  

Dist.- Sonitpur, Assam. ………………………………………Appellant. 

 

Versus 

1. The State of Assam. 

2. Sri Prafulla Khodal 

S/O Late Hari Khodal 

R/O Village – Molan Pukhuri 

P.S. Dhekiajuli 

Dist. Sonitpur, Tezpur, …………………………………………...Respondents. 

 

 

Date of argument   - 26th March, 2019. 

 

Date of Judgment  - 09th April, 2019. 

 

 

Advocates appeared: 

For the appellant:   S. Das, A. Das, N. Gurung and P. Mahanta…. Ld Advocates. 

For the respondents:  J. Baruah &  A. Baruah… Ld. Addl. P.Ps for the respondent 

No.1. 

 None appeared for respondent No.2. 
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J U D G M E N T 

1. This appeal is against the judgment and order dated 31.10.2018 passed by 

Learned Chief Judicial Magistrate, Tezpur, in G.R. Case No. 178/13, u/s 

379/511/323 IPC against the appellant/accused person convicting and sentencing 

him u/s 379 read with 511 IPC to undergo Simple Imprisonment for three months 

and also to pay a fine of rupees one thousand i/d to S.I. for another fifteen days. 

Accused is also convicted u/s 323 IPC and is sentence to pay a fine of rupees one 

thousand i/d to S.I. for seven days.  

2. The brief fact of the case is on 21.01.2013 one Sri Prafulla Khodal has filed an 

FIR before the O/C- Dhekiajuli P.S. stating inter-alia that on 20.01.2013 at about 

8 am, neighbor Md. Kasem Ali (accused) tried to take away a tree standing at his 

courtyard adjacent to the road by trying to root out the same and noticing the 

same when he objected accused Kasem Ali assaulted him with lathi. Also the 

accused caused hurt to his mother Smti. Nira Khodal and his sister-in-law when 

they tried to rescue him. Hence the ejahar. 

3. After receiving the said FIR the O/C Dhekiajuli P.S. registered a case vide 

Dhekiajuli P.S. Case No. 20/13, u/s- 379/511/323 IPC and after completion of the 

investigation submitted charge sheet against the accused person under the said 

sections. 

4. On appearance of the appellant-accused person before the Learned trial Court, 

copies of relevant documents furnished to him and after hearing counsels of both 

sides framed charges against the appellant-accused under section- 379/511/323 

IPC, charges were read over to him to which the appellant /accused pleaded not 

guilty and claimed to face the trial. 

5. During the course of trial the prosecution examined as many as six witnesses 

including the I.O. and the defense have not adduced any evidence.  

6. After closure of the prosecution evidences the Learned C.J.M, Tezpur recorded 

the statement of the appellant/accused person and thereafter heard both sides 

and convicted and sentenced the appellant/accused person under section 

379/511/323 IPC on 31.10.2018 and hence this appeal. 

7. Being aggrieved and dissatisfied with the impugned judgment and order, the 

appellant/accused preferred this appeal on the following grounds: 
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a. The above impugned order and judgment of sentence and conviction of 

the Learned C.J.M, Sonitpur at Tezpur is against law, equity and facts on 

case law. 

b. The Learned C.J.M. erred in law as well as in fact in convicting and 

sentencing the appellant/accused person.  

c. The Learned C.J.M took an erroneous view of law and convicted and 

sentenced the appellant/accused person.  

d. The impugned order and judgment of conviction and sentence of the 

Learned C.J.M. is bad I law and hence liable to be set aside. 

e. The whole approach of the Learned C.J.M. is faulty and the impugned 

order of conviction and sentence is obviously unwarranted and 

unsustainable I law.  

f. The impugned order of conviction and sentence as recorder by the 

Learned C.J.M. is based mainly on presumption, conjectures, surmise, 

one sided which are inadmissible in law.  

g. The impugned order of conviction and sentence against the 

appellant/accused person has resulted in gross miscarriage of justice 

and the same has to be set aside.  

h. The Learned C.J.M. committed gravely an error in drawing inference 

against the appellant/accused person and the findings of the Learned 

C.J.M. being not sustainable  

i. The learned C.J.M. ought to have acquitted the appellant accused 

person on failure of prosecution to establish the ingredients of sec 379 

IPC read with Sec. 511 IPC and u/s 323 IPC against the 

appellant/accused person. 

j. The learned CJM thus fell into grave error by coming to the conclusion 

that the appellant/accused person was guilty under section 379/511/323 

IPC. 

k. No any witnesses including the complainant has stated before the 

Hon’ble Court that the appellant/accused person was tried to commit 

theft of the tree standing on the boundary of the complainant.  

l. The prosecution has failed to examine the so called injured person 

namely Smt. Kumari Khodal who was present at the time of the alleged 

incident and got injured and non-examination of this material witness by 

the prosecution is fatal on the part of the prosecution. 
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m. In the instant case the main ingredients for section 379 IPC are not at all 

come out from any corner during the trial and the Hon’ble C.J.M. 

misinterpreted the contents of the Section 379 IPC. 

n. The medical examination has been done after nine days of the alleged 

occurrence and the medical reports are not corroborating the statement 

of the injured complainant.  

o. The statement made before the Hon’ble Court by the complainant is not 

supported by other witnesses and also contradicted the statement of 

each other which leads to great doubt of the truthfulness of the 

prosecution case. 

p. The impugned judgment and order of the Learned C.J.M is based only 

on assumption and presumption and without applying any judicial mind 

specially regarding the intention of the accused person, the physical 

situation pictured in the present case, possibility of attempt to theft of a 

big tree which is standing on the adjacent boundary of the complainant 

as well as the accused person. Hence the Learned C.J.M. arrived at his 

wrong findings to hold the appellant accused guilty to the alleged 

offence.  

q. The sentence passed by the Learned C.J.M. is much hard, too severe 

and cannot be sustained in any view of law.  

r. For that at any rate, impugned order and judgment of sentence and 

conviction of the Learned C.J.M having not passed on evidence on 

records, is liable to be set aside in law. 

8. I have carefully gone through the record of the case and heard the arguments of 

the learned Advocate of both the sides. The learned Advocate for the appellant 

has submitted that the judgment and order passed by the learned trial court has 

been delivered without considering the materials on record and also without 

properly appreciating the evidences, both oral and documentary and hence, liable 

to be set aside. It is submitted that the alleged tree was not movable. Nothing 

happened to the tree. Also, it is submitted that if the last 8 (eight) lines of 

paragraph 15 of the judgment of the learned trial court is gone through properly, 

no case is made out against the accused u/s 323 of IPC. 

On the other hand, the learned Advocate for the respondents’ side 

maintained that the judgment and order passed by the learned trial court has 
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considered all the aspects as per the mandate of law and there are no grounds 

for interference with the same. 

9. The crux of the appeal petition are;  the ingredients of the charges not proved, 

the other alleged injured persons not examined by the prosecution, injured 

examined after nine days of occurrence, that witnesses have not corroborated to 

each other/ regarding the prosecution case, there are contradictions in the 

statements of the witnesses, the sentence passed by the learned trial court is too 

severe. 

10. The Learned trial court has appreciated the evidences in paragraph 14 to 17 of 

the judgment. In 16 of the judgment the learned trial court mentioned the reason 

for not examining the other victims. 

11. The PW3 and PW4 specifically said that the accused stated that they noticed the 

accused trying to cut the tree of the informant. The defense during the cross 

examination of the PW1 attempted to show that the accused and the villagers on 

several occasions asked the informant to cut the branches of the said tree, but as 

the informant paid not hid to it. The pleas of the defense did not came out during 

the examination of other prosecution witnesses. It is also not disputed that the 

tree does not belong to the informant.  

Learned Advocate for the appellant/ accused has referred to the 

Explanation 1 of section 378 of the IPC. It is provided as follows,  

“A thing so long as it is attached to the earth, not being movable 

property, is not subject of theft, but it becomes capable of being the subject of 

theft as soon as it is severed from the earth.” 

and submits that the standing tree cannot be subject matter of theft as 

per the above definition. 

It is seen that that accused has been convicted for attempt to commit 

theft and not for committing theft. The PW3 and PW4 noticed the accused 

cutting the tree standing on the boundary of the informant. It is not proved that 

any kind of permission taken by the accused prior to cutting the tree. These in all 

circumstances be termed as attempt to commit theft. 

12. The contradictions so submitted by the learned Advocate for the appellant are 

not proved by the defense during the trial. In Anil Paul v/s State of Tripura 
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(reported in  1998 (1) GLT 190) the Hon’ble Gauhati High Court observed as 

follows,  

“( 67 ) The same is the case in AIR 1963 Assam page 151 (The State -Vs- 

Md. Misir Ali and others) where the Division Bench of this Court in paragraphs 1 

S, 16 and 17 law has been laid down as follows: para 15 

"before we conclude this judgment it is necessary to point out that an 

unfortunate practice still continues in the subordinate courts, of placing much 

importance on mere omissions from the statements made by prosecution 

witnesses to the police during investigation. Strictly according to law an omission 

cannot be regarded or proved as a contradiction, firstly because there is no 

contradiction in the case of an omission, because an omission implies absence of 

diction, and secondly because Section 162, criminal Procedure Code permits the 

limited use of a statement made to the police, and what is permitted to be used 

is a portion of that statement which is found to be contradictory to the evidence 

given in the Court Section 162. Criminal Procedure Code thus only permits the 

statement made to the police officers to be used for that limited purpose, and not 

the statements not made during the police investigation. Again, an omission 

cannot be proved as a contradiction, because Section 145 of the Evidence Act 

which is the section dealing with the procedure to prove a contradiction, deals 

with statements in writing, and requires the portion of the writing which is sought 

to be used for contradiction to be brought to the notice of the witness and the 

witness being questioned about it. For that reason again, an omission in a 

previous statement cannot be used for the purpose of contradiction under 

Section 145 of the Indian evidence Act. Hence, what is not found in a police 

statement under Section 162, Criminal procedure Code, cannot be used under 

that section, nor can the same be proved under section 145 of the Evidence Act. 

" 

Para 16: 

"we should not, however, be understood as stating that in no case could a 

serious and glaring omission from a police statement be relied on. It may not 

be relied on as a contradiction as such, but it may be relied on as a relevant 

circumstance. To give an example, if a witness stated on oath before the 

Court trying a murder charge, that A, B and C attacked and caused the death 
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of the deceased, and before the police he only stated that A and B did the 

murderous assault, that circumstance may be brought out riot as a 

contradiction under section 145 of the Evidence Act but as something having 

an effect somewhat similar to a contradiction, in that a different case, as it 

were, is put forward by the witness for the prosecution, disclosing perhaps an 

attempt to improve or develop the prosecution case, which thus may have 

the effect of casting a doubt on the prosecution case as put forward before 

the Court, and also on the veracity of the witness, at least to the extent of his 

implicating 'c'. " 

 

13. The learned trial court in paragraph 15 of the judgment specifically mentioned 

that except the assertions of PW3 and PW4 that they noticed the accused giving 

a lathi blow on the informant, their remaining evidences can be accepted. It can 

be seen from the evidences that the allegation is about giving one blow on the 

informant by the accused.  

The PW1 (informant) said in his examination –in- chief that the accused 

assaulted him with “lathi” and he sustained injury on his back. In cross 

examination the PW1 admitted that often quarrel takes between them regarding 

the boundary. The doctor said that on examination he found pain and tenderness 

on the right shoulder of the informant and no swelling present. The PW5 said 

that the victims mentioned before him that incident occurred on 20/1/2013. The 

PW5 examined the informant and others on 29 /1/2013 i.e.  after nine days of 

occurrence. The age of the injury not mentioned in the injury report. The PW1 

said that the police took him to the doctor on the day of lodging the FIR.  

In view of the above, and taking the case to be of giving one blow on the 

informant, and discrepancies regarding the parts of the body mentioned by the 

PW1 and by the doctor it is held that the prosecution failed to prove the offence 

under section 323 of IPC beyond all reasonable doubts. 

14. Accused attempted to commit theft during daytime. The learned trial court has 

rightly refrained from extending the benefits to the accused under the Probation 

of Offenders Act.  

15. The accused is a labour (mentioned by the accused during recording of 

statement u/s 313 of C.P.C). Since the accused has not succeeded in committing 
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the offence, and the trial continued for about 4 (four) years, the sentence of 

imprisonment, in my opinion will be severe. The sentence requires modification. 

16. In view of the above discussions and reasons, the conviction and sentence u/s 

323 of IPC against the accused/appellant is set aside. The conviction u/s 379/511 

of IPC is upheld. 

17. The sentence u/s 379/511 of IPC is modified. The accused/appellant is sentence 

to pay a fine of Rs. 1000/- (rupees one thousand) only. In default of payment of 

fine, the accused shall undergo simple imprisonment for a period of 15 (fifteen) 

days.  

18. Accused/appellant is directed to appear before the learned trial court on or 

before 9th May, 2019 and deposit the fine amount.  

19. Furnish copy of this judgment to the appellant free of costs. 

20. The record of the learned trial court be sent back along with a copy of 

this judgment. 

Given under my and hand and seal this the 9th day of April, 2019. 

 

        (R. Baruah) 

                                                        Addl. Sessions Judge (FTC),  
                                                                Sonitpur, Tezpur. 

 

 

Dictated and corrected by me. 

 

(Mr R. Baruah) 

Addl. Sessions Judge (FTC),        

Sonitpur,Tezpur. 

 

 

 

Dictation taken and transcribed by me: 

 

(Smt. Pori Das), Steno. 

 


