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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Smt. I. Barman, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 35(S-3)2018 

  

Sri Golap Saikia    …………………    Appellant. 
 

- Versus – 
1.  State of Assam and  

2.  Sri Mantu Nath   …………………    Respondents 

 

A P P E A R A N C E 

For the Appellant  : Sri S. Borah, Advocate.  

For the Respondents  :  Sri M.C. Baruah ,  P.P. 

    

Date of Argument  : 03-06-2019   

 

Date of Judgment  : 17-06-2019.    

 

JUDGMENT 

1.   This is an appeal u/s 374 of Cr.P.C. preferred against the Judgment 

and Order, dated 30-08-2018, passed by the learned Judicial Magistrate, 1st 

class, Tezpur, in G.R. Case No. 2596/15 convicting and sentencing the 

accused/appellant, Sri Golap Saikia, to undergo Simple Imprisonment for 3 

(three months) for the offence u/s 323 of IPC and to pay a fine of Rs. 500/- 

with default stipulation for the offence u/s 447 of the IPC  . 

2.  Before entering into the merit of the appeal, let me, briefly state the 

facts relevant for consideration of this appeal.  
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3.  The prosecution case as has been unfurled during trial is that on 30-

09-2015, the informant Mantu Nath, lodging an ejahar before the I/C of 

Rakhashmari Police Out Post under Dhekiajuli Police station against the 

accused/appellant Golap Saikia alleged that on 30-09-2015 at around 5 a.m. 

while he was sleeping in his house, the accused Golap Saikia coming to his 

house called him. Accordingly, he woke up and as soon as opening the door, 

he came out, the accused pulled him out by holding his hand and started to 

assault by a piece of firewood as a result of which he sustained head injury. 

The accused also torn the sacred thread of his body. When he raised alarm, 

the accused threatening to kill him fled away 

4.  On the basis of the said FIR, Dhekiajuli PS Case No. 575/15 u/s 

447/325/506 of IPC was registered and after completion of the investigation, 

Charge sheet was laid against the accused Golap Saikia  u/s 447/323/506 of 

IPC. 

5. On appearance of the accused, necessary copies as required u/s 207 

of Cr.P.C. were furnished to the accused and particulars of the offence u/s 

447/323/506 of IPC, on being read over and explained to the accused, he 

pleaded not guilty and claimed for trial 

6. In course of trial, the prosecution to bring home the charge, 

examined 9 (nine) witnesses. In statement u/s 313 Cr.P.C, the accused 

person denied his involvement in the occurrence and examined none for his 

defence.   

7.  On evaluation of the evidence of the witnesses examined by the 

prosecution as well as other materials on record and after hearing the 

learned counsel of both the parties, the learned Judicial Magistrate, 1st class,  

Tezpur, convicted the accused/Appellant, Golap Saikia for the offence u/s 

447/323 of the IPC and sentenced him as mentioned above.  

8. I have heard the learned counsel appearing for the accused/appellant 

as well as for the respondent. I have also gone through the memo of appeal, 

the entire trial court case record and the impugned judgment and order.   
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9.   Now, the point for determination before me is –  

Whether the impugned Judgment and order of conviction recorded by 

the learned Judicial Magistrate, 1st class, Tezpur in GR Case No. 2596/15 

suffers from any illegality or infirmity ? 

Discussion, decision and Reasons thereof. 

10.  Mr. S. Borah, learned counsel for the appellant has taken me through 

the evidence and materials available on record. He assailing the conviction and 

sentence of the appellant has pointed me that the learned trial court failed to 

consider the material discrepancies in the evidence of the PWs and held the 

accused guilty in an erroneous manner and as such the conviction and sentence 

of the accused/appellant being bad in law is liable to be set aside. Hence, 

prayed for allowing the appeal  

11.  Forcefully resisting the submission of the appellant side, Mr. Baruah, the 

learned PP for the respondent submitted that the learned court below after full 

application of judicial mind and after carefully considering the oral evidence 

coupled with medical evidence find that the prosecution has proved the charge 

u/s 447/323 of IPC against the accused/appellant beyond all reasonable doubt 

and rightly passed the impugned Judgment and order of conviction in 

conformity with law and the same must not be interfered by this appellate 

court.   

12. Before directing a discussion into the points so raised by the 

accused/appellant for proper evaluation of the submissions of the learned 

counsel for the parties and appreciation of evidences on record on the basis of 

which the learned trial court convicted and sentenced the accused appellant, it 

would be proper to reproduce the salient portion of the statements of the 

prosecution witnesses hereinunder.  

13. The most vital witness PW 2, the injured/informant Mantu Nath  in his 

evidence stated that on 05-09-2015 at around 5 a.m. the accused coming to his 

house asked his father about him. Then on calling of his father, he came out 

and told the accused that he did not want to discuss about the altercation 
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between them of the previous day and asked him to left his house. But then 

the accused assaulted him by a piece of firewood over his head as a result of 

which he sustained head injury. He got seven stitches on his head. When he 

along with his sister proceeded to the police station, the accused also chased 

his sister with a dao. Thereafter, he filed the FIR.  

 During cross-examination PW 2 stated that in the year 2015 he was a 

tractor driver and the accused was a handyman and at that time the accused 

did not get his salary from his Master.  When the accused asked his Master 

about his wages, he (PW 2) prevented the accused saying that he would pay 

him money. He denied the suggestion that at the relevant time, accused went 

to his house to ask about his salary and thereafter an altercation took place 

between them. He denied that he did not state before police that ―accused 

chased his sister with a dao.‖ He stated that police seized the piece of firewood. 

He denied the suggestion that an altercation and scuffle took place between 

them regarding the salary matter in the midst of which he (PW 2) fell down 

over the firewood lying in the court yard and sustained injury.  

14.  PW 1 Smti Ambika Nath only stated that on the day of incident she 

heard commotion but she did not know who assaulted whom.    

15.  Close on the heels of the evidence of the injured, PW 3 Sri Padum Nath 

stated that on the day of incident at around 5 a.m. he saw the accused 

assaulting Mantu Nath on his head with a piece of firewood in the court-yard of 

Mantu Nath. He further stated that his house and the house of Montu Nath are 

in the same campus and he saw the father of Mantu Nath trying to save his son 

and then the accused fled away.  

 During cross he denied the suggestion that at the time of incident, as 

home guard in occupation, he was on his duty and was not at home. 

16. PW 4 Puspa Kanta Nath, stated that on 30-09-2015, at around 5 p.m. 

when he was sleeping, hearing commotion in the house of Montu Nath, he 

came out and then accused Golap Saikia asked him for a dao but he scolding 

the accused, sent him away for un-necessarily causing hue and cry on the wee 
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hours. During cross-examination, he admitted that as he had not gone to the 

place of occurrence, hence, he did not know how Mantu Nath sustained injury.    

17. PW 5 Smti Bimola Devi only stated that on the day of incident at around 

5 a.m. hearing commotion in the house of Tilok Nath she came out and saw the 

accused Golap Saikia.  

18.  PW 6 Sri Tilak Nath, the father of the injured stated that on the day of 

incident, at around 5 a.m., the accused coming to his house asked him about 

his son and accordingly when his son Montu Nath came out, the accused pulled 

out his son to the court yard and started to assault him with a piece of 

firewood, as a result of which, his son sustained head injury and got three 

stitches. Police arrived at the place of occurrence at around 1.30 p.m. and 

seized the said piece of firewood vide seizure list Ext.1. During cross he denied 

that due to previous enmity, they had lodged the case against the accused.       

19.  PW 7 Dr. S.K. Barman, the Medical & Health Officer of Dhekiajuli CHC, 

stated that on 30-09-2015, at around 8.30 p.m. on police requisition, he  

examined Mantu Nath, found that the injured sustained one cut injury (size 7 

cm x 1 cm x 1 cm) over the scalp. He opined that the injury was simple, caused 

by blunt weapon and fresh. He stated that a blunt weapon can also inflict cut 

injury. He proved the Medical report as Ext. 2.  

 During cross, he stated that as there was bleeding in the injury, so he 

mentioned it as a fresh injury but he could not say the time of incident. He also 

admitted that the injury can also be caused by hitting with hard object.    

20. The evidence of PW 9 Sri Bijay Kr. Damai,  the Investigating Officer is 

formal in nature. He seized a piece of lathi from the place of occurrence vide 

seizurelist Ext. 1 and took the injured to Dhekiajuli CHC. He proved the sketch 

map vide Ext. 5. PW 8 Jitumoni Deka, another Investigating Officer submitted 

charge sheet against the accused u/s 447/323/506 of IPC. He proved the FIR 

as Ext. 4.     

21. A dispassionate scrutiny of the oral testimony more particularly the 

injured PW 2 and his father PW 6 shows that on the day of incident in the early 

morning at around 5 a.m. accused coming to the house of the injured Mantu 
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Nath enquired his father about him and accordingly when PW 2 Mantu Nath 

came out from the room, the accused gave blow him with a piece of firewood, 

as a result of which he sustained head injury. The evidence of the injured also 

shows that on the previous day of the incident an altercation took place 

between the accused and the injured and on the day when the accused came 

to his house, the injured asked him not to discuss about the altercation of the 

previous day but the accused without paying attention inflicted him blow over 

his head with the piece of fire wood. Corroborating the evidence of PW 2 and 

PW 6, another witness Padum Nath (PW 3) who resided in the same campus  

also stated that on the day of incident at around 5 a.m. he saw the accused 

Golap Saikia assaulting Mantu Nath on his head with a piece of firewood in the 

court-yard of Mantu Nath and when the father of Mantu Nath tried to save his 

son then the accused fled away. Medical evidence also reveals that the injured 

sustained one cut injury over the scalp. So the oral evidence is supported by 

the medical evidence.  Though PW 4, another neighbouring witness had not 

seen the incident but he also hearing commotion in the house of Mantu Nath 

when came out, accused Golap Saikia coming to his house sought for a dao but 

he scolding the accused, sent him away. PW 5 Bimola Devi also hearing 

commotion in the house of Mantu Nath came out and saw the accused Golap 

Saikia. Though PW 4 and 5, the neighbouring witnesses had not seen the 

incident but they also saw the accused Golap Saikia in that early morning. 

Another witness PW 1 only heard commotion but did not know who assaulted 

whom. The evidence of material witnesses PW 2, 3 and 5 remained totally 

unshaken regarding inflicting injury by the accused/appellant on the head of 

the injured (PW2) with a piece of firewood. I find nothing to disbelieve their 

oral testimony. The seized piece of firewood used in the offence was also 

seized by the Investigating Officer vide seizure list Ext.1. The medical evidence 

reveals that the cut injury sustained by PW 2 was caused by blunt object. The 

Medical Officer clarified that a blunt weapon can also inflict cut injury. The 

weapon used in the offence i.e. the piece of firewood is a blunt object and 

there is every possibility of sustaining cut injury by a piece of firewood. Further, 

the incident occurred on 13-09-2015 at around 5 a.m. and the injured was 

examined on the same day at 8.30 p.m. i.e. within 15/16 hours. The FIR was 
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also lodged on the same day of incident. I find no reason to disbelieve the 

evidence of the injured and other witnesses which shows that there is none 

other than the accused who entering into the premises of the injured, gave 

blow him upon head with a piece of fire wood. The unshaken ocular evidence 

of the PWs is fully corroborated by the medical evidence in respect of the injury 

sustained by the injured. Inflicting blow with a piece of fire wood upon the 

head of a person would certainly cause hurt to him which is voluntarily.  

22.  Though in cross examination of PW 6 the father of the injured, defence 

suggested that due to previous enmity the case was lodged falsely but pleaded 

nothing either in cross examination or in statement u/s 313 Cr.P.C. what enmity 

they had. During cross of the injured defence also suggested that on that day 

the accused came to the house of the injured seeking money payable to him 

and then an altercation took place and in act of tussle between them, the 

injured fell upon piece of fire wood lying in the court yard and sustained injury 

but in statement u/s 313 Cr.P.C. he neither took the said plea nor adduced any 

witness to substantiate the plea. 

23. From the prosecution evidence as discussed above, presence and 

participation of the accused appellant has been firmly established. The injured 

PW 2 and his father PW 6 narrated the full facts leading to the incident in 

question. The evidence of PW 3, the independent eye witness also corroborates 

regarding giving blow by the accused to PW 2 on his head with a piece of fire 

wood. Their evidence have been found trust worthy and reliable. There is 

nothing on record to disbelieve the testimony of prosecution witnesses. The 

evidence of the injured shows that on previous day an altercation took place 

between the accused and the injured for which possibility of committing the 

offence on very next early morning cannot be ruled out.  

24. From what has been discussed above, I am of the irresistible conclusion 

that the prosecution side proved beyond reasonable doubt that the accused 

entering into the compound of the injured called him and when he came out, 

immediately he inflicted blow on head of the injured with a piece of fire wood 

as a result of which he sustained cut injury over his head and the learned court 

below rightly convicted the accused u/s 447 of IPC for committing the offence 
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of criminal trespass by entering into the premises of the injured and u/s 323 of 

the IPC for causing simple hurt by a piece of fire wood. As such, I am of the  

view that the conviction of the accused appellant u/s 447/323 of the IPC is 

justified and the same does not warrant inference by this Court.   

25. Regarding sentence learned counsel for the appellant submits that there 

is nothing on record to indicate that the accused/appellant has any bad 

antecedent or past criminal history and submitted that the leniency is required 

to be shown as regards the sentence imposed on the accused/appellant. The 

learned trial court inclined not to release the convict on probation or admonition 

on the ground that the accused intentionally beaten up the victim and to avoid 

such occurrence in future, he requires deterrent punishment.   

26. The punishment in case of an offence u/s 323 of IPC is imprisonment of 

either description for a term which may extend to one year, or with fine which 

may extend to one thousand rupees, or with both. The question is whether the 

accused should have granted the benefit of the provision of section 360 of the 

Cr.P.C. or section 4 of the Probation of Offenders Act.   

Section 360 of the Cr.P.C reads as follows: 

―360.Order to release on probation of good conduct or after admonition.- 

(1) When any person not under twenty-one years of age is convicted of an 

offence punishable with fine only or with imprisonment for a term of seven 

years or less, or when any person under twenty-one years of age or any 

woman is convicted of an offence not punishable with death or imprisonment 

for life, and no previous conviction is proved against the offender, if it appears 

to the Court before which he is convicted, regard being had to the age, 

character or antecedents of the offender, and to the circumstances in which the 

offence was committed, that it is expedient that the offender should be 

released on probation of good conduct, the Court may, instead of sentencing 

him at once to any punishment, direct that he be released on his entering into 

a bond, with or without sureties, to appear and receive sentence when called 

upon during such period (not exceeding three years) as the Court may direct 

and in the meantime to keep the peace and be of good behaviour: 
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  Provided that where any first offender is convicted by a Magistrate of 

the second class not specially empowered by the High Court, and the 

Magistrate is of opinion that the powers conferred by this section should be 

exercised, he shall record his opinion to that effect, and submit the proceedings 

to a Magistrate of the first class, forwarding the accused to, or taking bail for 

his appearance before, such Magistrate, who shall dispose of the case in the 

manner provided by sub-section (2). 

 XXX  xxx    xxx 

(3) In any case in which a person is convicted of theft, theft in a building, 

dishonest misappropriation, cheating or any offence under the Indian Penal 

Code (45 of 1860) punishable with not more than two years' imprisonment or 

any offence punishable with fine only and no previous conviction is proved 

against him, the Court before which he is so convicted may, if it thinks fit, 

having regard to the age, character, antecedents or physical or mental 

condition of the offender and to the trivial nature of the offence or any 

extenuating circumstances under which the offence was committed, instead of 

sentencing him to any punishment, release him after due admonition.‖ 

27.  A bare perusal of section 360 Cr.P.C. shows that when a person over 21 

years of age is convicted of an offence punishable with fine only or with 

imprisonment for a term of seven years or less, then having regard to the age, 

character or antecedents of the offender, and the circumstances in which the 

offence was committed, the Court may direct that he be released on entering 

into a bond of good behaviour with or without sureties undertaking to receive 

sentence if he violates the provisions of the probation and does not keep peace 

or good behaviour. Under sub-section (3) in respect of certain offences the 

Court may instead of sentencing the accused, release him after admonition. 

28.  The provision of Section 4 of Probation of Offenders Act is 

reproduced here in below:  

―4. Power of court to release certain offenders on probation of good conduct.—

(1) When any person is found guilty of having committed an offence not 
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punishable with death or imprisonment for life and the court by which the 

person is found guilty is of opinion that, having regard to the circumstances of 

the case including the nature of the offence and the character of the offender, 

it is expedient to release him on probation of good conduct, then, 

notwithstanding anything contained in any other law for the time being in force, 

the court may, instead of sentencing him at once to any punishment direct that 

he be released on his entering into a bond, with or without sureties, to appear 

and receive sentence when called upon during such period, not exceeding three 

years, as the court may direct, and in the meantime to keep the peace and be 

of good behaviour: 

Provided that the court shall not direct such release of an offender unless it is 

satisfied that the offender or his surety, if any, has a fixed place of abode or 

regular occupation in the place over which the court exercises jurisdiction or in 

which the offender is likely to live during the period for which he enters into the 

bond. 

(2) Before making any order under sub-section (1), the court shall take into 

consideration the report, if any, of the probation officer concerned in relation to 

the case. 

(3) When an order under sub-section (1) is made, the court may, if it is of 

opinion that in the interests of the offender and of the public it is expedient so 

to do, in addition pass a supervision order directing that the offender shall 

remain under the supervision of a probation officer named in the order during 

such period, not being less than one year, as may be specified therein, and 

may in such supervision order, impose such conditions as it deems necessary 

for the due supervision of the offender. 

(4) The court making a supervision order under sub-section (3) shall require 

the offender, before he is released, to enter into a bond, with or without 

sureties, to observe the conditions specified in such order and such additional 

conditions with respect to residence, abstention from intoxicants or any other 

matter as the court may, having regard to the particular circumstances, 
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consider fit to impose for preventing a repetition of the same offence or a 

commission of other offences by the offender. 

(5) The court making a supervision order under sub-section (3) shall explain to 

the offender the terms and conditions of the order and shall forthwith furnish 

one copy of the supervision order to each of the offenders, the sureties, if any, 

and the probation officer concerned.‖ 

29.  In this regard let me also refer to a ruling of Hon’ble Supreme Court of 

India in “State Vs. Sanjiv Bhalla” reported in MANU/SC/0598/2014 

wherein  as regards applicability of Probation of Offenders Act, it was observed 

as follows : 

 “13. In Ved Prakash Vs. State of Haryana 

MANU/SC/0256/1980:-  (1981) 1 SCC 447, this court observed that it is 

the duty of the sentencing court to be activist enough to collect such facts as 

have a bearing on punishment with a rehabilitation slant. A little later in the 

Judgment, it was held that : Even if the Bar does not help, the bench must 

fulfill the humanizing mission of sentencing implication such enactment as the 

Probation of Offenders Act. In other words this court was so of the view that 

punishment should be rehabilitative and humanizing and, therefore, need not 

necessarily be retributive in character.‖  

30. The Apex Court in the case of Arvind Mohan Sinha  Vs. Amulya Kumar 

Biswas & Ors, reported in AIR 1974 SC 1818 considering the provisions of the 

Offenders Act held as follows : 

―11. The Probation of Offenders Act is a reformative measure and its 

object is to reclaim amateur offenders who, if spared the indignity of 

incarceration, can be usefully rehabilitated in society. A jail term should 

normally be enough to wipe out the stain of guilt but the sentence 

which the society passes on convicts is relentless. The ignominy 

commonly associated with a jail term and the social stigma which 

attaches to convicts often render the remedy worse than the disease 

and the very purpose of punishment stands in the danger of being 

https://www.casemine.com/act/in/5a979dec4a93263ca60b7652#5a979dec4a93263ca60b7652


Page 12 of 14 

 

Criminal Appeal NO. 35(S-3) 18 Page 12 

 

frustrated. In recalcitrant cases, punishment has to be deterrent so that 

others similarly minded may warn themselves of the hazards of taking 

to a career of crime. But the novice who strays into the path of crime 

ought, in the interest of society, be treated as being socially sick. Crimes 

are not always rooted in criminal tendencies and their origin may lie in 

psychological factors induced by hunger, want and poverty. The 

Probation of Offenders Act recognises the importance of environmental 

influence in the commission of crimes and prescribes a remedy whereby 

the offender can be reformed and rehabilitated in society. An attitude of 

social defiance and recklessness which comes to a convict who, after a 

jail term, is apt to think that he has no more to lose or fear may breed a 

litter of crime. The object of the Probation of Offenders Act is to nip that 

attitude in the bud. Winifred A. Slkin describes probation as a system 

which provides a means of re-education without the necessity of 

breaking up the offender's normal life and removing him from the 

natural surroundings of his home.  ………‖   

31.  Section 361 of Code of Criminal Procedure provides as follows : 

―361. Special reasons to be recorded in certain cases. Where in any case 

the court could have dealt with, - (a) accused person under section 360 

or under the provisions of the Probation of Offenders Act, 1958, or (b) a 

youthful offender under the Children Act, 1960, or any other law for the 

time being in force for the treatment, straining or rehabilitation of 

youthful offenders, but has not do so, it shall record its Judgment the 

special reasons for not having done so.   

32.  In view of above quoted provisions, there is no doubt that there is a 

legal requirement that where the accused not under the age of 21 years of age 

and he has been convicted of an offence punishable with fine only or with 

imprisonment for a term of seven years or less the court may instead of 

sentencing him at once give him benefit of the Probation of Offenders Act.  

   At the time of considering the matter of probation, the court has to 

consider whether the offence was the first offence or whether the accused is a 

https://www.casemine.com/act/in/5a979dec4a93263ca60b7652#5a979dec4a93263ca60b7652
https://www.casemine.com/act/in/5a979dec4a93263ca60b7652#5a979dec4a93263ca60b7652
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habitual offender, the fact of the nature of injury and the circumstances under 

which the offence was committed are also relevant. The statutory requirement 

is of giving a special reason and not merely citing any reason for denying the 

benefit of Probation of Offenders Act. Though the punishment imposed by the 

learned trial court is not at all harsh, however, the stage of imposing 

punishment, whatsoever, has to be arrived at only after giving special reason.  

33.   In the instant case, it appears that the accused is of 23 years of age 

when the offence was committed and he is a labour in occupation. There is 

nothing adverse against the character of the accused on record, the offence 

with which he is convicted is of committing simple hurt, has to be taken into 

consideration before deciding to impose punishment and denying the benefit of 

the Probation of Offenders Act to the accused/appellant.  

34.   As such considering the factual matrix of this case as discussed herein 

above, this court is constrained to hold that for the offence punishable under 

section 323 of IPC the accused Golap Saikia is entitled to get the benefit of 

section 4 of Probation of Offenders Act instead of sentencing him to 

imprisonment of three months. Hence, the accused appellant be released on 

furnishing a bond of Rs. 5000/- (fifteen thousand) only with one surety of like 

amount to appear before this court and receive the sentence when called upon 

during a period of next one year from the date of furnishing the bond and in 

the mean while, the accused shall keep the peace and be of good behaviour. 

The convict shall further pay compensation of Rs. 5000/- ( Rupees fifteen 

thousand) only to the victim Mantu Nath in view of section 5 of Probation of 

Offenders Act. In the event the convict failed to pay the compensation amount 

within one month, that shall be realized in the light of section 421 of Cr.P.C. as 

fine. However, sentence to pay  fine of Rs. 500/- with default stipulation u/s 

447 of the IPC is maintained and affirmed. The convict shall appear before the 

learned trial court and executed the bond as ordered herein above and to pay 

the fine and compensation amount. The compensation amount as awarded and 

the fine amount be paid to the injured Mantu Nath.    
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35.  In result, the Criminal Appeal is partly allowed on contest.   

36.   Send back the lower Court record along with a copy of this Judgment to 

the learned court below.   

37.  Given under my hand and seal of this Court on this the 17 day of June, 

2019. 

 

    (I.Barman) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

           (I.Barman) 
Sessions Judge, 
Sonitpur, Tezpur. 

   


