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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Smt. I. Barman, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 24(S-3)2018 

  

Md. Dulal Khan    …………………    Appellant. 
 

- Versus – 
1.  State of Assam and  

2.  Md. Fakaruddin Ali   …………………    Respondents 

 

A P P E A R A N C E 

For the Appellant  : Sri A.K. Mahanta, Advocate.  

For the Respondents  :  Sri M.C. Baruah ,  P.P. 

    

Date of Argument  : 18-02-2019   

 

Date of Judgment  : 02-03-2019.    

JUDGMENT 

1.  The instant appeal is directed u/s 374 of Cr.P.C. against the 

Judgment and Order, dated 14-06-2018, passed by learned Chief Judicial 

Magistrate, Sonitpur at Tezpur, in G.R. Case No. 617/12. By the said 

Judgment, the learned trial court convicted and sentenced the Appellant, 

Md. Dulal Khan to undergo Simple Imprisonment for (1) one month and to 

pay a fine of Rs. 1000/- (Rupees one thousand only) in default to SI for 

another 7 (seven) days for the offence u/s 323 of the IPC. 

2.  Before entering into the merit of the appeal, let me, briefly state the 

facts relevant for consideration of this appeal.  
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 (a) On 16-03-2012, one Md. Fakaruddin Ali, lodged an ejahar 

before the  In- charge of Salonibari Police Out Post under Tezpur Police 

Station, alleging that on 08-03-2012 while he was returning home by his 

bicycle after selling fish at Malijan, the accused Dulal Khan caught  him in 

front of his (acused) house and gave blow on his face with a khukri and 

snatched away the bicycle, one bag and Rs. 5500/- from him.  According to 

the informant, he borrowed Rs. 10,000/- from the accused at the time of 

birth of his child which later he repaid with interest but again demanding 

more money, the accused attacked him. 

(b) On the basis of the FIR, Tezpur PS Case No. 343/12/12 u/s 

341/324/379 of IPC was registered  and after completion of the 

investigation, Charge sheet was laid against the accused Dulal Khan u/s 

341/323 of IPC.  

(c ) On appearance of the accused, necessary copies as required u/s 

207 of Cr.P.C. were furnished to the accused and particulars of the offence 

u/s 341/323/ of the IPC, on being read over and explained to the accused, 

he pleaded guilty and claimed for trial 

(d)  In course of trial, 6 (six) witnesses were examined by the  

prosecution side.  Accused/Appellant was examined u/s 313 Cr.P.C, to 

which, he pleaded innocence and adduced no evidence in his defence.  

  (e) After hearing argument for the parties, the learned Chief 

Judicial Magistrate, Sonitpur at Tezpur, convicted the accused/Appellant, Md. 

Dulal Khan for the offence u/s 323 of the IPC and awarded sentence as 

indicated above..  

3.   Mr. Mahanta, learned counsel for the appellant assailing the 

conviction and sentence of the appellant submitted that the learned court 

below committed great error of law and facts while passing the impugned 

Judgment and order of conviction in as much as the evidence on record do 

not warrant conviction. Therefore, conviction and sentence of the appellant 

solely on the evidence of the injured cannot be maintained as such the 

conviction and sentence of the accused/appellant is liable to be set aside.  
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Forcefully resisting the submission of the appellant side, the learned Public 

Prosecutor Mr. Baruah submitted that the standard of proof and rebuttal by 

the accused must be by cogent evidence and in the present case, the 

prosecution by cogent and reliable evidence have been able to prove the 

allegation of voluntarily causing hurt against the accused/appellant and it 

does not suffer from any infirmity in basing the conviction solely on the 

evidence of the injured. Hence, prayed for dismissing the appeal.      

4. I have given my anxious and thoughtful consideration as regards to the 

rival contentions raised by the learned counsel for both sides. I have also 

perused the impugned judgment and order and the materials available in the 

record. For appreciating the rival contention, I propose to take a short account 

of the evidence on record.  

5. The most vital witness PW 1, the injured/informant Fakaruddin Ali in his 

evidence stated that he borrowed Rs. 10,000/- from the wife of the 

accused/appellant and also repaid the money with interest amounting to Rs. 

28,500/- . He stated that on the day of incident at 9 p.m. when after selling 

fish, he was returning by bicycle, accused Dulal Khan calling him demanded to 

repay the money and when he replied that he already paid the entire amount 

with interest, the accused snatched away the bicycle. Then leaving the bicycle 

when he was about to return therefrom, accused pulled him from backside and 

inflicted blows over right cheek with a khukri as a result of which, he sustained 

cut injury. Regarding the incident on next day morning, he lodged the FIR and 

after two days police recovered his bycle, the fish carrying pot, weighing scale 

etc, from the house of the accused and handed over to him. During cross he 

stated that on the very night one Saidul rang at Salonibari Police Out Post to 

which police asked to come in the morning and accordingly on next day at 10 

a.m., he along with his elder sister Sohora Khatun and Abdul Hasim went to the 

Thana. He denied the suggestion that after nine days, he lodged the FIR. He 

also denied the suggestion that the fact of giving him blow with khukri from 

backside was not stated before the Investigating Officer. He also denied the 

suggestion that he did not repay the borrowed money to the accused and with 

intent not to pay the money, lodged the false case.      
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 PW 2 Rohima Khatun deposed that she had seen injury near eye of 

the informant who reported her that Dulal Khan had assaulted him. 

 PW 3 Ramjan Ali testified that on the night hearing hulla on raod, he 

came out from home and had seen blood oozing out from the mouth of 

Fakaruddin and then on being asked, Fakaruddin told that he was assaulted 

by the accused Dulal Khan.  

 PW 4 Soyed Ali categorically stated that hearing hulla near the house 

of the accused, when he came out, he had seen bleeding on the cheek of 

Fakaruddin and then on being asked, the injured told that the accused by 

assaulting him had taken away his bycle and fish carrying drum. He further 

stated that after two days, police recovered the said bicycle, drum etc, from 

the house of the accused.  

 PW 5 S.I. Dilip Bania, the Investigating Officer deposed that on 16-

03-2012 when he was working as Incharge at Salonibari Police Out Post, on 

receipt of an FIR from Fakaruddin, he made the GDE No. 259 dated 10-03-

2012 (Ext.1) and sending the FIR to the O/C, himself investigated the case. 

During investigation, he visited the place of occurrence, prepared the sketch 

map of the place of occurrence (Ext.2), recorded the statement of the 

witnesses, sent the injured for medical examination and on completion of 

investigation, submitted chargesheet (Ext.4) against the accused u/s 

341/323 of the IPC. During cross, he stated that he sent the injured for 

medical examination on 09-03-2012 on police requisition. He stated that he 

did not remember if at the time of incident one Baruah constable was in the 

Out Post. He denied the suggestion that on next day, he received an FIR 

written by one Baruah. 

 PW 6 Dr. Bhagawan Sarma, the Medical Officer, deposed that on 09-

03-2012, he on requisition of Salonibari Out Post examined Fakaruddin Ali 

who sustained one incised looking wound (1.5 cm c 0.5 cm x 0.5 cm) with 

clotted blood over right maxillary area of face, which is simple in nature, 

caused by blunt weapon and age of the injury is more than 12 hours. During 
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cross he stated that incised wound must be caused by sharp edged object 

not by blunt object.  

6. In the case in hand, on careful perusal of the evidence on record, it 

reveals that as per evidence of the informant/injured, he was inflicted blow by 

the accused with a khukri on his right cheek. PW 3 and PW 4 also hearing hulla 

when came out, had seen blood oozing out from the face of the injured and PW 

1 reported them that the accused had assaulted him. Though during argument, 

the learned counsel of defence drawn my attention that PW 1 did not state 

before police that the accused gave a khukri blow from behind but the evidence 

of PW 1 indicates that the accused pulled him from behind and then gave 

khukri blow. Defence failed to prove that the PW 1 did not state before the I.O. 

about inflicting khukri blow on him. By and large, a witness cannot be expected 

to possess a photographic memory and cannot accurately recall or reproduce 

the very words made before the I.O. It is unrealistic to expect a witness to be a 

human tape recorder.  

7. Learned defence counsel also vehemently argued that as per testimony 

of the injured, the accused inflicted him blow with a khukri whereas as per 

medical evidence, the injured sustained one incised looking injury caused by 

blunt object and in cross examination the Medical Officer stated that the incised 

wound can be caused only by sharp edged object whereas as per medical 

evidence, the injury sustained by the injured is caused by blunt object. But in 

this case, the injured did not state by which side of the khukri whether sharp 

edge or by blunt edge, he was inflicted blow and as per medical evidence he 

sustained incised looking injury over right side of the face not certainly opined 

that the injured sustained incised wound. PW 3 and 4 also corroborated that 

they had seen injury of the injured over his cheek. So, the ocular evidence 

regarding injury over face is corroborated by medical evidence. PW 3 and 4 

who immediately hearing hulla reached the place of occurrence, were told by 

the injured that the accused had assaulted him. Defence could not dislodge the 

testimony of the PWs on material particular regarding causing hurt to the 

injured. No doubt, there are some omissions that was not stated u/s 161 

Cr.P.C. but as far as the portion of the evidence regarding assaulting the 
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injured which caused him injury over face is concerned, is corroborated by all 

the witnesses as discussed above.  

8. The learned counsel of the appellant also contended that there is delay 

in filing the ejahar as the incident occurred on 08-03-2012 and the FIR was 

lodged on 16-03-2012.   

     In the case, on meticulous perusal of the FIR, it reveals that there is 

interpolate on the date “16” using whitener and no initial was given on the 

correction. On the other hand, the evidence of the Medical Officer shows that 

the injured was sent to hospital on 09-03-2012 on police requisition and as per 

evidence of I.O., also he sent the injured for medical examination on 09-03-

2012. The injured in his evidence also stated that on next day of the incident 

he went to the police station and lodged the ejahar and then he was sent by 

police for medical examination. Using whitener is apparent from the FIR and 

the evidence of the injured and PW 3, PW 4 coupled with the evidence of the 

injured and official witnesses i.e. the I.O. and Medical Officer, I find nothing to 

disbelieve the evidence of the informant regarding causing him hurt by the 

accused/appellant. 

9. Considering the entire facts and circumstances of the case and in view 

of the overwhelming evidence on record, I unhesitatingly came to the 

conclusion that the prosecution has been able to prove that the 

accused/appellant voluntarily caused hurt to PW 1 and as such the conviction of 

the accused/appellant u/s 323 IPC is justified and the same does not warrant 

interference by this court.  

10. Learned counsel for the appellant submits that there is nothing on 

record to indicate that the accused/appellant has any bad antecedent or past 

criminal history and submitted that the leniency is required to be shown as 

regards the sentence imposed on the accused/appellant. Having regard to the 

facts and circumstances of the case after considering the matter in it’s entirety 

and the factors pointed out by the learned counsel for the appellant, this court 

is of the considered view that it would be sufficient to mitigate justice, if the 

accused/appellant is sentenced only to pay the fine amount sentenced by the 
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learned court below under section 323 of IPC instead of sentencing him to 

undergo imprisonment.  

11.  In result, the Criminal Appeal is partly allowed on contest. The 

impugned Judgment and order passed by the learned Chief Judicial Magistrate , 

Sonitpur, Tezpur in GR Case No. 617/12 is modified to the extent that the 

accused is sentenced only to pay the fine amount of RS. 1000/- in default 

Simple Imprisonment for 7 (seven) days, for the offence punishable u/s 323 of 

the IPC while the other part of sentence regarding imprisonment of 1 (one) 

month is set aside.  

 Appellant Dulal Khan is directed to appear before the learned trial court 

on or before 02-04-2019 to pay the fine amount.  

  The accused/appellant being on bail, his bail bond shall extend for 

another six months.  

12.   Send back the lower Court record along with a copy of this Judgment to 

the learned court below.   

13.  Given under my hand and seal of this Court on this the 2nd  day of 

March. , 2019. 

 

    (I.Barman) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

           (I.Barman) 
Sessions Judge, 
Sonitpur, Tezpur. 

Typed by me.  

(R. Hazarika),Steno.  


