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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

Crl. Appeal No. 09 (S-1 )/2019 

  

 

 Present:   Sri C.B. Gogoi,  

Sessions Judge,  

   Sonitpur :Sonitpur. 

 

 
1. Sri Chandan Dey 

 …………… Accused/Appellant 
 

-Vs- 
 

   The Indian Railways North Lakhimpur Division & Ors 

       ……………. Respondents 

 
 
 

For the Accused/Appellant :     Mr. F. Haque, Advocate. 

 

For the Respondent  :     Mr. D. Bose, Public Prosecutor. 

  

Date of Hearing  :     18-03-2021 

 

Date of Judgment   :     26-03-2021. 

 

 

J U D G M E N T 

1. This is an appeal u/s 374(3) Cr.P.C. assailing the Judgment and 

Order dated 10.01.2019 passed by learned Railway Magistrate, Sonitpur, 

Tezpur in C R Case No 04/2017 convicting and sentencing  the appellant 

U/S 160(2) of the Railway Act to undergo Simple Imprisonment for 01 

(one) month. 
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2. The brief facts of the case is that on 08-08-2016 at about  11.54 

hrs one Tata Vehicle had broken the barrier of Gate No. RM-70 at KM 

No. 123/5-6, East side of Rangapara Railway Station. Based on the said 

information SIPF/RPAN accompanied with staff proceeded to the spot 

and the duty Gate man reported that while he closed the gate for 

passing of T/No. 55719 UP, the electric lifting gate barrier of South side 

of RM-70 was broken by one Vehicle bearing Registration No AS- 13C -

0546 at 11:45 hrs. Accordingly, SS/RPAN Sri M Basumatary  lodged an 

FIR which was registered as RPF/RPAN  case No. 104/2015 u/s 160(2) 

of Railway Act and entrusted  SIPF/RPAN  Sri Raj Kumar Sharma for 

enquiry. 

3.  Enquiry officer, having filed the report, Magistrate took 

cognizance of the offence u/s 160(2) Railway Act and summoned the 

accused. On his appearance, framed charge under Section 160(2) 

Railway Act, explained the particulars of the offence to which, accused 

pleaded not guilty and claimed trial. Magistrate recorded evidence of 

seven witnesses. Closing the prosecution evidence, accused was 

examined u/s 313 Cr.P.C and finally hearing arguments and perusing 

materials on record, passed the impugned judgment convicting and 

sentencing the accused under Section 160(2) Railway Act as aforesaid. 

4. Being highly aggrieved and dissatisfied with the impugned 

judgment, the appeal has been preferred on the following grounds 

amongst other:-  

  (i) The learned trial court erred in law and facts in 

 convicting the appellant as the impugned judgment was not 

 based on sound principles of law and equity. 

  (ii) That the learned trial court failed to appreciate the  

 evidence and interpret the law in right perspective as the penal 

 Section 160(2) Railway Act  relate to an offence  when the gate 

 of barrier of level crossing  stand closed not when  the gate is 
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 still in the process of closing as suggested by evidence of 

 prosecution witnesses.  So, learned Magistrate misinterprets the 

 law.  

  (iii) That the learned trial court did not consider the fact 

 that the Vehicle in question was in the process of passing and 

 the gate man contributed the accident by closing the barrier. The 

 impugned judgment was based on surmises and conjectures as 

 the Magistrate did not apply judicial mind rather stressed on 

 technicality. As such, the impugned judgment is not tenable in 

 law and fact. 

5. POINTS FOR DETERMINATION : 

“Whether the learned trial court failed to 

appreciate the evidence and law in right 

perspective and recorded the impugned judgment 

on wrong premises and on the basis of surmises 

and conjectures making the impugned judgment 

liable to be interfered with by this court in 

appeal?” 

 

Discussions, Decisions and reasons thereof :  

 

6. I have heard assiduous arguments of the learned lawyers 

appearing for the appellant as well as for the respondent. 

7. On careful consideration of the impugned judgment, it is seen 

that the learned trial court recorded the judgment of conviction u/s 

160(2) of Indian Railway Act, relying mainly on the evidence of PW 3, 

and 7 and the prosecution documents marked as Exhibits. 
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8. The findings of the learned trial court is that accused is strictly 

liable  for the offence as he breaks the barrier of the Rail Gate Number 

RM -70 with his Vehicle bearing Registration No AS-13C-0546 when the 

gate is closed for road traffic by duty gateman. This fact has been 

proved by the evidence of P W 3 Sri Baikuntha Pator the gate man cum 

eye witness, backed by evidence of other prosecution witnesses and 

documents of the prosecution namely Ext. 4 & Ext. 7. It is the findings 

of the learned trial court that the ingredients of the offence under 

Section 160(2) Railway Act has been fully established and accordingly 

convicted the accused to undergo Simple Imprisonment for one Month. 

9. The learned counsel appearing for the appellant, however, 

assailed the findings of conviction mainly on the ground that the learned 

trial court did not consider the fact of identity of the accused driver at 

the relevant time, and, the Vehicle in question, because there were 

number of vehicles at the Railway Crossing and several vehicle passes at 

a time in the Railway Crossing. So, which vehicle, in fact; dashed the 

barrier of the Rail Gate at the relevant time was not clearly proved. The 

alleged offending vehicle was also not caught by Railway authority on 

the spot. As admitted by PW 3, the Vehicle was seized after four months 

of the alleged incident from the house of the registered owner in 

stranded condition. Moreover, P W 3 in his cross examination clearly 

stated that the vehicle in question was Bolero Pickup Van but Ext. 4, the 

seizure list do not disclose that the vehicle seized was Bolero Pickup 

Van. There is no specific description in the seizure list Ext. 4 regarding 

the seized vehicle, therefore, it cannot be said that the accused 

committed the offence with the seized vehicle. Moreover, PW7 the 

Investigating Officer clearly stated that PW3 did not state before him 

that he had written the number of the vehicle in his diary and also did 

not state anything about the driver of the vehicle and who drove the 

vehicle in the relevant time. On the other hand, PW6 also stated that 

accused was the driver of a TATA Mobile therefore, learned counsel for 
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accused contended that prosecution evidence is inconsistent and 

unworthy of credit and judgment of conviction recorded by trial 

Magistrate cannot be allowed to sustain. Hence, it is the submission of 

learned counsel that it is a fit case to acquit the accused by setting aside 

the impugned judgment passed by learned trial Magistrate. 

10. To address the assiduous contention of the learned counsel 

appearing for the accused, this Court is forced to read apart from the 

evidence, the panel provision of Section 160 (2) of Railway Act, under 

which learned Trial Court convicted the accused. 

11. Section 160 (2) of Railway Act states “If any person breaks 

any gate or chain or barrier set up on either side of a level 

crossing which is closed to road traffic, he shall be punishable 

with imprisonment for a term which may extend to five years.” 

12. Now, on perusal of the FIR (Ext. 1) it is seen that one Mahesh 

Basumatary Senior Superintendent, NF Railway Rangapara North lodged 

an FIR in Rangapara Police Station intimating that at about 11.45 hrs on 

08-08-2016 the vehicle bearing Registration No. AS-13C-0546 had 

damaged the barrier in Gate RM No. 70 Rangapara and cause damage 

of approximate Rs. 21,400/- (Rupees twenty one thousand four 

hundred). PW 2 Dharmendra Meena in his evidence deposed that 

getting the information about the incident he along with staff and RPF 

Station Superintendent Mr. M. Basumatary visited the site/spot and 

found the gate broken by vehicle coming from Rangapara Town side 

which dashed gate No. RM-70 barrier No. B and went towards the 

Rangapara Police Station. Accordingly, he prepared joint verification 

report vide Ext. 2 and Ext. 2(1) is his signature. 

13. PW 2 further deposed that he seized the broken piece of the 

gate vide Ext. 3 and Ext. 3(1) is his signature and Ext. 3(2) is the 

signature of Bijoy Ch. Das who worked as signal man and took zimma of 

the broken gate. Ext. 3 shows that on the same day one Dharmendra 
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Meena S.I./Railway Police RPAN conducted a joint verification on the 

spot and found one broken railway gate barrier by Vehicle Registration 

No. AS-13-C-0546 at 11.45 hrs while the gate was closed for passing 

Train No. 55719 UP Express. As a result, functioning of Gate No. RM-70 

has been stopped due to failure of signal and breaking of gate barrier 

but, it is found that gate man could not detain the vehicle. The fact of 

conducting the joint spot verification has been corroborated by evidence 

of PW1 Manash Basumatary who accompanied PW2. 

14. Now, it is to be seen what the gate man has stated in his 

evidence in Court. PW3 Baikuntha Pator in his evidence deposed that he 

know the accused person present in the dock who was the driver of the 

offending vehicle. The incident occurred on 08-08-2016 at about 11.40 

AM while he had closed the Gate No. RM-70 to facilitate passing of Train 

No. 55719 UP Express coming from Dekargaon to Bhalukpung and then 

the vehicle bearing Registration No. AS-13-C-0546 dashed against the 

gate barrier and got it damaged then he noted the number of the 

vehicle and informed the same to Station Master and it was also 

reported to O/C RPF of Rangapara but offending vehicle fled away. 

15. In his cross-examination also PW3 has fully corroborated and 

reiterated the fact narrated by him in his evidence in chief except some 

minor discrepancy here and there which does not affect the merit of the 

case. Similarly, PW4 Bijoy Ch Das, PW5 Kamlesh Kr Pandey, PW6 Dul Kr. 

Bodo and PW7 Raj Kr Sharma also corroborated the fact of incident. 

PW7 Raj Kr. Sharma who investigated the case, clearly deposed that 

Ext. 1 is the copy of FIR, Ext. 1(4) is the note regarding endorsement 

entrusting him to investigate the case, Ext. 2 is the copy of joint 

verification report collected by him from Dharmedra Meena. He also 

deposed that during investigation he seized the offending vehicle Ext. 4 

and identified his signature as Ext. 4(4) and also arrested the accused 

on 22-12-2016 on being surrendered before him. Ext. 8 is the arrest 
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memo Ext. 8(1) is his signature and 8(2) is the signature of accused 

Chandan Dey. 

16. The learned Trial Judge found the evidence of the prosecution 

worthy of credence and accordingly recorded judgment of conviction. 

17. This Court also having carefully examined the evidence and 

documents available on record found no reason to disagree with the 

findings of the learned trial court because the evidence of PW3 who is 

the gate man of Railway Gate No. RM-70 and eye witnesses to the 

occurrence is worthy of credence and his evidence have been duly 

fortified by the evidence of other prosecution witnesses. Mere fact that 

the vehicle was seized by Investigating Officer after four months of the 

incident, is no ground to discard the prosecution case as the accused 

fled away with the offending vehicle immediately after commission of 

the offence and the railway gate man (PW-3) who is the eye witness 

was not in a position to catch the vehicle because of his engagement of 

informing about the incident to higher railway officials. Under the 

emergent situation it is not expected that gate man catch the vehicle 

instead of informing the higher officials about the incident and taking 

other measures to close the gate from crossing by other vehicle and 

pedestrian. The position of the gate man was very precarious because 

any negligence or casual attitude on his part may lead to catastrophe as 

the train is about to pass through the crossing. In the event, gate 

remain open and train in the mean time passes; it may cause the 

casualty of lives of many people or may cause damage to valuable 

property of railway authority. 

18. Another aspect noted by this Court is that accused surrendered 

before the I.O. on 22-12-2016 which is a post crime conduct of accused 

and is relevant and admissible u/s 8 of Indian Evidence Act. The fact 

that the vehicle in question bearing Registration No. AS-13-C-0546 was 

involved in the offence has been proved by Ext. 4 which was seized by 
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PW7 in the course of investigation and the I.O. has also confirmed this 

fact in his evidence by stating that the chassis and axle of the vehicle 

was broken. Therefore, it is well established that vehicle in question was 

involve in the incident. 

19. In view of the forgoing discussion and reason, this Court do not 

find any infirmity or irregularity in convicting the accused person for 

commission of offence u/s 160 (2) of Railway Act. 

20. In this regard, it is however, noted that the punishment u/s 160 

(2) of Railway Act is imprisonment for a term which may extend to 5 

years but in the present case learned trial court appears to be too liberal 

in sentencing the accused which is not appreciable as it goes against the 

statutory provisions of law. As it appears, the learned trial court did not 

exercise the discretion rationally commensurate with the punishment 

prescribed under law. However, at this stage; in view of Section 386(3) 

Cr.P.C. this Court is refraining from enhancing the sentence than the 

sentence awarded by the learned trial Magistrate. Accordingly, the 

judgment of conviction as awarded by learned trial court is upheld. 

21. Let C. R. Case No 04/2017 of the court of learned Special 

Railway Magistrate, Sonitpur, Tezpur along with a copy of this judgment 

be sent back to Court of Learned Chief Judicial Magistrate, Sonitpur, 

Tezpur for information and necessary action. 

22. Given under my hand and the seal of this court on this 26thday of 

March, 2021. 

                                                            (C.B.Gogoi) 

                 Sessions Judge, 
                       Sonitpur,Tezpur. 

Dictated and Corrected by me 

 

          (C.B. Gogoi) 
         Sessions Judge 

         Sonipur,Tezpur 


		2021-03-26T17:13:09+0530
	CHATRA BHUKHON GOGOI


		2021-03-26T17:13:22+0530
	CHATRA BHUKHON GOGOI


		2021-03-26T17:13:37+0530
	CHATRA BHUKHON GOGOI


		2021-03-26T17:13:47+0530
	CHATRA BHUKHON GOGOI


		2021-03-26T17:13:56+0530
	CHATRA BHUKHON GOGOI


		2021-03-26T17:14:08+0530
	CHATRA BHUKHON GOGOI


		2021-03-26T17:14:19+0530
	CHATRA BHUKHON GOGOI


		2021-03-26T17:14:30+0530
	CHATRA BHUKHON GOGOI


		2021-03-26T17:14:38+0530
	CHATRA BHUKHON GOGOI




