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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Sri C.B. Gogoi, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 01 (S-1) 2021 

  

Sri Tarun Deka   …………………    Appellant. 
 

- Versus – 
1.  State of Assam and  

2.  Sri Bhanu Ranjan Borah  …………………    Respondents 

 

A P P E A R A N C E 

For the Appellant  : Sri A.K. Mahanta, Advocate. 

  

For the Respondents   :  Sri Munin Chandra Baruah, P.P.  

    

Date of Argument  : 16-03-2021 

 

Date of Judgment  : 31-03-2021 

JUDGMENT 

1.  This is an appeal under section 49(C) of Assam Forest Regulation.   

2.  Appellant Tarun Deka challenged the order of confiscation of vehicle 

bearing registration No. AS-12-BC-5393, in connection with Chariduar Forest 

Case No. CH/11/OFFENCE/2020/561-62 passed by authorized Officer-cum- 

Divisional Forest Officer, Sonitpur West Division, Tezpur.  

3.  It is pleaded that the vehicle bearing registration No. AS-12-BC-5393 

was seized by forest officials on 04-07-2020 at Balipara Reserve Forest but 

appellant came to know about the seizure of the vehicle on 09-07-2020 and 

accordingly visited the Office of the Charduar Range to release the vehicle 

and produced all necessary documents claiming his ownership. 
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 4. It is contended that the vehicle was purchased from authorized 

dealer ASHOK MOTORS, Mission Chariali, Tezpur on being financed by 

Induswind Bank Ltd., Tezpur Branch at a price of Rs. 6,95,483/-(Rupees Six 

Lac Ninety Five Thousand Four Hundred Eighty Three) only. 

5. The appellant run the vehicle on hire purchase and paying the EMI to 

the financer but the appellant could not repay the EMI to the financer bank 

now due to lack of income from his vehicle.  

6. It is contended that the vehicle was given to one Rathin Boro by the 

appellant by executing a deed dated 10-05-2020 on condition of paying Rs. 

25,000/- (Rupees Twenty Five Thousand) only per month and the vehicle 

will remain under the care and custody of Rathin Boro who will ply the 

vehicle. Appellant never used the vehicle for transporting any timber from 

any place, the driver run the vehicle on hire for transporting goods from one 

place to another.     

7. It is also contended that the forest officials seized and confiscate the 

vehicle worth Rs. 7,00,000/-(Rupees Sevel Lac) for allegedly carrying timber 

worth Rs. 3076/- (Rupees Three Thousand Seventy Six) which is 

preposterous, highhanded and arbitrary. The forest department did not 

intimate the concerned Magistrate having jurisdiction to try the offence at 

the time of initiation of the confiscation proceeding, even the forest officials 

did not claim the timber found in the vehicle as „forest produce‟. It was cut 

and sawn in a private homestead. Since the appellant being the registered 

owner of the vehicle and Sri Rathin Boro were not given reasonable 

opportunity of making representation. So, the very confiscation order was 

highly illegal and arbitrary not tenable in law.    

8.  Being highly aggrieved and dis-satisfied against the confiscation 

order, the appellant has preferred the present appeal on the following 

grounds:  
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GROUNDS 

(i) That the vehicle is not liable to confiscation as the vehicle was not 

found carrying „forest produce‟ illegally. The appellant being the 

owner of the vehicle did not ply but one Rathin Boro was plying the 

vehicle from 10-05-2020 on payment of Rs. 25,000/- per month to 

the appellant. The vehicle was purchased by appellant by taking loan 

from Induswind bank Ltd., Tezpur Branch and now he is not in a 

position to repay the EMI for illegally detaining his vehicle by the 

forest authority.  

(ii)  That the appellant is not responsible for any act or omission of 

the driver of the vehicle, so the appellant is not liable for 

management of the vehicle.  

(iii) That since the vehicle of the appellant was bought on hire 

purchase agreement, and he is required to pay the EMI to the 

financer, Induswind Bank Ltd., the confiscation of the vehicle caused 

immense loss to the appellant.  

(iv) That the forest department did not intimate the court about the 

confiscation proceeding and did not invite the appellant/registered 

owner to participate in the proceeding by way of making 

representation against the confiscation proceeding.     

(v) That the learned Magistrate granted conditional zimma of the 

vehicle on 02-01-2021 whereas the forest Range Officer, Charduar 

Range informed the court about the confiscation of vehicle bearing   

registration No. AS-12-BC-5393 only on 04-01-2021.  

(vi) Lastly, it is contended that the vehicle was not used for carrying 

any „forest produce‟ and it was seized by authority only for carrying 

timber worth Rs. 3076/-, so for carrying timber worth Rs. 3076/-, a 

vehicle worth Rs. 7,00,000/- can never be confiscated by causing loss 

to the appellant and the financer bank. Hence, this appeal to cancel 

the confiscation order and release the vehicle to the appellant.         



Page 4   

 

Criminal Appeal NO. 1(S-1) 2021 

 

9. Points for determination : 

1. Whether the vehicle bearing registration No. AS-12-BC-

5393 was caught by forest officials in connection with 

commission of forest offence as alleged ? 

2. Whether the forest officials informed the court about the 

initiation of confiscation proceeding before passing the zimma 

order dated 02-01-2021 by Court ?  

3. Whether the authorized officer can confiscate the vehicle 

and declare it as the property of the State during the 

pendency of the trial ?  

 

Discussion, Decision and Reasons thereof : 

10.  I have heard the vociferous argument of the learned lawyers 

appearing for both sides and carefully scanned the entire materials available 

on record.  

11. Learned counsel for the State arduously contended that the 

confiscation order dated 09-11-2020 was passed by authorized forest officer 

by following the due process of law and there was no infirmity or illegality on 

the part of learned Addl. Chief Judicial Magistrate in passing orders dated 

04-01-2021 and 28-01-2021. Both the orders are absolutely legal and no 

interference is warranted. 

12. Learned counsel for the appellant on the other highly disputed the 

submission of the learned Public Prosecutor. 

13. The primary contention of the learned Senior Counsel Sri Ashok Kr. 

Mahanta appearing for the appellant is that the vehicle in question bearing 

Registration No. AS 12 BC 5393 worth Rs. 6,95,483/- (Rupees Six Lac Ninety 

Five Thousand Four Hundred Eighty Three) belongs to appellant Tarun Deka 

which was purchased by him by taking bank loan from Induswind Bank Ltd., 

Tezpur Branch from the authorised Ashok Motors, Mission Chariali, Tezpur 
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by making a down payment of Rs. 1,70,000/- on hire purchase agreement 

on condition to repay the loan in equal monthly instalments. After purchase 

of the vehicle the appellant gave the vehicle to one Rathin Boro, resident of 

Bhalukpung by executing a deed dated 10-05-2020 whereby Rathin Boro 

was paying Rs. 25,000/- only to the appellant and since then the vehicle was 

under care and custody of Rathin Boro. 

14. It is further submitted that the vehicle was illegally seized by forest 

officials on 04-07-2020 for allegedly carrying timber and coming to know 

about the seizure of the vehicle, the appellant moved application in the 

Court of Addl. Chief Judicial Magistrate, Sonitpur, Tezpur and accordingly 

Addl. Chief Judicial Magistrate was pleased to give zimma of the vehicle in 

question on 02-01-2021. However, in spite of zimma order being passed by 

the Court of competent jurisdiction, the forest officer confiscated the vehicle 

of the petitioner without following due process of law. It is contended that 

confiscation proceeding was drawn whimsically without giving notice to the 

owner of the vehicle thereby depriving the owner from presenting his case 

before the forest officer who passed the confiscation order. As a result, 

petitioner is pushed to vagary as the seized vehicle in question is his only 

source of income. 

15. Learned counsel further contended that the forest officials in the 

impugned confiscation order recorded the value of the alleged „forest 

produce‟ at Rs. 3076/- only and it is preposterous to confiscate the vehicle 

worth Rs. 6,95,483/- for a meagre amount of alleged „forest produce‟ of Rs. 

3076/- and pushing the owner of the vehicle out of income by the said illegal 

whimsical order of the forest officer. 

16. Another argument of the learned senior counsel Sri A.K. Mahanta is 

that forest department in their documents submitted in Court nowhere claim 

that the alleged seized timber were „forest produce‟. It is his argument that 

no such violation of rules of AFR, 1891 was committed by the appellant as 

the alleged seizure of „forest produce‟ is not a „forest produce‟ but ordinary 

trees cut from the homestead. Therefore, Sri Mahanta forcefully contended 

that the confiscation order of the authorized forest officer dated 09-11-2020 
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is clearly illegal and unsustainable. Since, the learned Addl. Chief Judicial 

Magistrate, Sonitpur, Tezpur vide order dated 02-01-2021 gave zimma of 

vehicle bearing Registration No.  AS 12 BC 5393 to the appellant. 

17. The learned Senior Counsel further argued that the subsequent 

orders of learned Addl. Chief Judicial Magistrate dated 04-01-2021 and 28-

01-2021 also illegal and liable to be set aside as the learned Addl. Chief 

Judicial Magistrate in spite of passing zimma order dated 02-01-2021 

subsequently, refused to give zimma of the vehicle to the appellant on the 

ground that vehicle has already been confiscated by the authorized forest 

officer, and at this stage the only remedy available to the appellant was to 

prefer appeal u/s 49(C) of the AFR 1995. Therefore, both the aforesaid 

orders passed by learned Addl. Chief Judicial Magistrate are bad in law. As 

such liable to be set aside and in terms of order dated 02-01-2021 the 

vehicle may be released in the zimma of the appellant by setting aside the 

confiscation order of the forest officer. 

18. Now, having heard the arduous arguments of the learned counsels 

appearing for both sides this Court has been forced to examine the impugn 

confiscation order dated 09-11-2020 as well as the impugn order passed by 

learned Addl. Chief Judicial Magistrate dated 02-01-2021, 04-01-2021 and 

28-01-2021. 

19. On perusal of the confiscation order dated 09-11-2020 it is seen that 

the vehicle in question bearing Registration No. AS 12 BC 5393 was seized 

on 04-07-2020 by the patrolling team of Charduar Forest Range at around 

9.30 PM while carrying some sawn timbers in the vehicle by the driver and 

other two persons, and on being asked, they failed to produce any 

documents in respect of transportation of timbers and also the origin of 

timbers. In fact; driver could not produce any valid documents for carrying 

timbers. Accordingly, vehicle was brought to the range office complex, 

Charduar Range for further investigation and having found no valid 

document for transportation of timbers, vehicle bearing Registration No. AS 

12 BC 5393 was seized by Sri. Dharmendra Kalita, Forester-I and prepared 

O/R No. CH/03 of 2021 as per provision of Section 49 of AFR 1891 as 
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amended in 1995 for violation of Section 24,25,40,41 and 60(i) AFR as 

amended in 1995 by observing all the formalities. The driver of the vehicle 

was Sri Rathin Boro and other two persons namely, Sri Rupesh Mili and Sri 

Pol Nurzary were detained and they were produced in Court and the Court of 

Addl. Chief Judicial Magistrate vide order dated 04-07-2020 sent the accused 

persons to jail. Subsequently, notice was issued by authorized officer under 

form No. 31D to the owner of the vehicle Sri Tarun Deka vide office Letter 

No. FSWT/B/OR/CH-03/2020/5064 dated 08-09-2020 to appear before the 

authorized officer for giving his statement and accordingly owner gave 

statement before the authorized official stating that he purchased the vehicle 

by taking loan and given the same to one Rathin Boro at monthly rent of Rs. 

25,000/- and he expressed his ignorance that the vehicle was involved in 

carrying any illegal sawn timbers and he expressed his desire that he will 

bear all fines, taxed etc. as imposed by department in accordance with rules 

and regulations. 

20. However, since the vehicle No. AS 12 BC 5393 was found in illegal 

transportation of sawn timbers, by violating the existing forest rules the 

authorised forest official confiscated the vehicle to the Government and in 

the process all concern officials were also examined and it has been 

confirmed from all source that vehicle bearing Registration No. AS 12 BC 

5393 was seized in illegal transportation of sawn timbers by violating Section 

40 of AFR. All total 89 pieces of volume 0.513m3 and an amount of Rs. 3076/- 

were seized. So, the authorized officer confiscated the vehicle holding that 

owner failed to prove with authentic justification that the vehicle in question 

was not involved in the illegal pilferage of forest wealth. Hence, vehicle was 

confiscated to the State u/s 43(d) and 63 of AFR as amended in 1995. 

21. Now, let me address the arguments of the learned counsel Sri A. 

Mahanta one by one. First, after careful perusal of the relevant law this court 

do not find force in the contention of the learned counsel that forest 

department nowhere claim that the seized sawn timbers were „forest 

produce‟. The admitted position is that the very first report submitted by 

Deputy Ranger Bhanu Ranjan Borah bearing Memo No. 
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CH/11/Offence/2020/561-62 dated 05-07-2020 reveals that on 04-07-2020 

at about 10 PM a team of forest staff of Charduar Forest Range on patrolling 

duty caught one Bolero-pickup bearing Registration No. AS 12 BC 5393 at 

Bhalukpung Nigam area loaded with 89 pieces- 0.513m3 illegal sawn timbers 

from three persons namely, Rathin Boro driver of the vehicle, Rupesh Mili 

and Pol Narzary and they were booked for offence u/s 40,41,61(1) of AFR 

1891 and u/s 49 of AFR as amended 1995.  

22. Now, if we turn the definition of Forest Officer which has been 

defined in Section 3(1) of AFR 1891 it read as under: 

  “Forest Officer” means any person appointed by name or as 

 holding an office by or under the orders of State Government to be 

 Conservator, Deputy Conservator, Assistant Conservator, Forest Ranger, 

 Deputy Ranger, Forester, Assistant Forester, Forest Guard or to discharge 

 any function of a Forest Officer under this Regulation or any rules 

 thereunder;” 

23. At the same time if we turn to the definitions of „Trees‟, „Timber‟, 

„forest produce‟ and „Forest Offence‟ it is seen that these are defined in 

Section 3(2), 3(3), 3(4) and 3(5) of AFR, 1891 respectively as under:- 

  Section 3(2): “trees” includes palms, bamboos, stumps, brushwood  and 

 canes;” 

  Section 3(3): “timber‟ includes trees when they have fallen or have been 

 felled and all wood, whether cut up or fashioned or hollowed out for any purpose or 

 not; 

  Section 3(4): “„forest produce‟‟ includes- (a) the following , whether 

 found in, or brought from, a forest or not, that is to say timber, charcoal, 

 caoutchouc, catechu, wood-oil, resin, natural varnish, bark, lac, myrabolams, and 

 rhinoceros horns, and (b) the following when found in, or brought from , a forest 

 that is to say- (i) trees and leaves, and fruits and all other parts or produce, not 

 hereinbefore mentioned, of trees, (ii) plants not being trees, including grass, 

 creepers, reeds, and moss, and all parts of produce of such plants, (iii) Wild animals 

 and skins( tusks and horns, other than rhinoceros horns), bones, silk, cocoons, 

 honey and wax, and all other parts or produce of animals, and (iv) Peat, surface-oil, 

 rock and minerals (including limestone, laterite, mineral oil and all products of mines 

 or quarries); 

  Section 3 (5): “forest offence” means an offence punishable 

 under this regulation or any rule thereunder; 
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24. Therefore, this Court do not find any force in the contention of the 

learned counsel on this point that the timber seized by Forest Officials were 

not „forest produce‟. The seized sawn timbers were well within the definition 

of „forest produce‟. 

25. The second point raised by the learned counsel Sri A. Mahanta is that 

the authorized officer whimsically and illegally passed the confiscation order 

under Section 43(d) and 63 of AFR on 09-11-2020 without giving any 

reasonable opportunity of being heard to the appellant and to place his 

stand, has no force in view of the fact that on perusal of order dated 09-11-

2020 passed by authorized forest officer, it is crystal clear that the forest 

officer served notice on the owner of the vehicle as per Form No. 31D on 08-

09-2020 vide his Letter No. FSWT/B/OR/CH-03-2020-5604 and accordingly 

the appellant-cum-owner appeared before him and stated that he purchased 

the vehicle by taking loan and given the vehicle to one Rathin Boro on rental 

basis of Rs. 25,000/- per month and expressed his ignorance of his vehicle 

being involved in carrying illegal sawn timbers. The appellant also expressed 

his desire to pay the require fine and taxes as per departmental rules and 

regulations. However, authorized officials having examined the forest 

officials who seized the vehicle in question and after hearing the owner of 

the vehicle having found the vehicle involved in the commission of forest 

offence, it was confiscated in accordance with rules. 

26. Therefore, it appears that it is not true that the forest officer seized 

the vehicle bearing Registration No. AS 12 BC 5393 belonging to appellant 

illegally and whimsically bears no force, because the appellant has been 

given reasonable opportunity of being heard and after giving opportunity of 

hearing to both sides, the order of confiscation dated 09-11-2020 was 

passed. 

27. The contention of the learned counsel Sri A. Mahanta that the 

confiscation of the vehicle in question worth Rs. 6,95,483/- for value of 

„forest produce‟ worth Rs. 3076/- as reflected by the forest officer is 

preposterous is also found to have backed by no good reason because it 

appears to be typographical or clerical mistake because the very first offence 
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report and seizure report submitted by forest officials clearly discloses that 

the market value of seized sawn timber was approximate Rs. 22,000/-

(Rupees Twenty Two Thousand) only. Even if it is assumed that the value of 

sawn timber was Rs. 3076/- as reflected in the order dated 09-11-2020 

passed by forest officer then also it is seen that the vehicle bearing 

Registration No. AS 12 BC 5393 was involved in the commission of forest 

offence as defined in Section 3(5) of AFR 1891.  

28. Now, it is to be seen whether the forest officer has passed the 

confiscation order dated 09-11-2020 in accordance with law. 

29. Now, if we turn to Section 43 (1) (d) and 63 of AFR 1891 it reveals 

that the forest official has duly confiscated the vehicle by following due 

process as prescribed in Section 43 (d) and 63 of Assam Forest Regulation 

1891 as amended in 1995. In this regard, the forceful argument of the 

learned counsel Sri A. Mahanta that the appellant has been forced to 

vagaries by confiscation of his vehicle worth lacs of rupees for alleged 

seizure of meagre amount of „forest produce‟ of Rs. 3076/- is also not 

worthy of acceptance because the owner of the vehicle the appellant herein, 

has failed to establish before the authorized officer that he had no 

knowledge of his vehicle being involved in illegal transportation of „forest 

produce‟ and he had taken all reasonable precautions of his vehicle being 

not involve in any illegal transportation of „forest produce‟. Mere taking a 

plea is nothing but a lame excuse without giving credible evidence of taking 

any such reasonable care. 

30. In this regard, it is worthwhile to read the rule making power of State 

Government as provided in Section 40 of AFR, 1891 which reads as under: 

  “Power to make rules to regulate transit of „forest produce‟. (1) 

 The control of all rivers and their banks as regards the floating of timber, as well as 

 the control of all „forest produce‟ in transit by land or water, is vested in the State 

 Government, and the Government, and the Government may make rules to regulate 

 the transit of any „forest produce‟. 

  (2) Such rules may, among other matters- 

  (a) prescribe the routes by which alone „forest produce‟ may be 

 imported into, exported from or moved within the territories to which this Regulation 

 extends; 
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  (b) prohibit the import, export, collection or moving of forest  produce 

 without a pass from an officer authorised to issue the  same, or otherwise than in 

 accordance with the conditions of such pass;  

  (c) provide for the issue, production and return of such passes; 

  (d) fix, or authorise any Forest Officer, subject to control of the 

 State Government to fix the fees payable for such passes; 

  (e) in the case of timber formed into a raft or fastend to the shore, 

 prohibit the loosening of the setting a drift of such timber by any person not the 

 owner thereof or not acting on behalf of such owner or of the Government; 

  (f) provide for the stoppage, reporting examination and marking of forest 

 produce in transit in respect of which there is reason to believe that any money is 

 payable to the Government or which is desirable for the purposes of this Regulation, 

 to affix a mark; 

  (g) establish revenue-stations to which „forest produce‟ is to be taken by 

 the persons in charge of it for examination, or for the realisation of such money, or 

 in order that such mark may be affixed to it, and prescribe, or authorise, a Forest 

 Officer, subject to such control as aforesaid, to prescribe the conditions under which 

 „forest produce‟ is to brought to, stored at and removed from such revenue-station; 

 23 

  (h) provide for the management and control of such revenue  stations, and 

 for regulating the appointment and duties of persons  employed thereat; 

  (i) authorise the transport of timber across any land, and provide for the 

 award and payment of compensation for any damage done by the transport of such 

 timber; 

  (j) prohibit the closing up or obstruction of the channel or banks or any 

 river used for the transit of „forest produce‟ and the throwing of grass, brushwood 

 branches or leaves into any such river, or any other act which tends to cause the 

 obstruction of such channel;  

  (k) provide for the prevention and removal of any obstruction in the 

 channel or on the banks of any such river and for recovering the cost of such 

 prevention or removal from the person causing such obstruction;  

  (l) prohibit absolutely, or subject to conditions, with specified  local limits 

 the establishment of saw-mills the converting, cutting, burning, concealing, marking 

 or supermaking the timber, the altering or effecting of any marks on the same, and 

 possession or carrying of marking-hammers or other implements used for marking 

 timber; and  

  (m) regulate the use of property-marks for timber and the registration of 

 such marks, authorise the refusal of cancellation of the registration of any property-

 marks, prescribe the time for which the registration of property-marks hold good, 

 limit the number of such marks which may be registered by any one person, and 

 provide for the levy of fees for such registration.  
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  (3) The State Government may direct that any rule made under this section 

 not apply to any specified class of timber or other „forest produce‟ or to any specified 

 local area.” 

31. Therefore, on perusal of Section 40 it become crystal clear that the 

Government may make rules to regulate transit of any „forest produce‟ by 

prescribing rules by which along „forest produce‟ may be allowed to be 

moved, prohibit movement of „forest produce‟ without a pass to be issued by 

authorized officer authorizing the transport of timber across land and to 

provide stoppage, reporting, examination and marking of „forest produce‟ in 

transit. Section 41 empowers State Government to make breach of any of 

the rules punishable by imprisonment not exceeding three years or fine 

which may extend to Rs. 5,000/- or both. 

32. Keeping in mind the above facts, if we peruse Section 49 which 

prescribes penalties and procedure in respect of „forest offence‟ including 

„confiscation‟, it reads as under: 

  Section 49(1): “Seizure of property liable to confiscation (1) When there 

 is reason to believe that a forest offence has been committed in respect of any forest 

 produce, such produce together with all tools, boats, motorized boats, vessels, 

 cattle, carts, rafts, machinery, vehicles, trucks, ropes, chains or any other 

 implements, articles or materials used in the commission of such offence may be 

 seized by any Forest Officer not below the rank of a Forester or any Police Officer 

 not below the rank of a Sub-Inspector or Police.” 

  Section 49(2): “Every office seizing any property under this  section shall 

 place on such property, or the receptacle, if any, in which it is contained a mark 

 indicating that the same has been so seized, and shall as soon as may be, make a 

 report of such seizure to the Magistrate having jurisdiction to try the person accused 

 of the offence on account of which the seizure has been made: Provided when the 

 forest-produce with respect to which such offence is believed to have been 

 committed is the property of the Government and the offender is unknown, it shall 

 be sufficient if the officer makes, as soon as may be, a report of the circumstances 

 to his official superior.” 

  Section 49(3): “Any Forest Officer or Police Officer may, if he has reason 

 to believe that vehicle has been or is being used for the transport of any forest 

 produce in respect of which any forest offence he been committed, require the driver 

 or any other person or person in-charge of such vehicle to stop the vehicle and 

 cause it to remain stationary as long as may reason ably be necessary to examine 

 the contents of the vehicle and inspect all records relating to the goods carried, 

 which are in possession of such driver or other person in charge of vehicle.” 
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  Section 49(4): “Subject to the provisions of Sub-sections (5) and (6), 

 where the Authorized Officer upon production before him of the property seized or 

 upon receipt of a report about seizure as the case may be, and after such personal 

 inspection of verification as he may deem fit and necessary, is satisfied that a forest 

 offence has been committed in respect thereof, he may by order in writing and for 

 reasons to be recorded therein, confiscate the „forest produce‟ so seized together 

 with all tools, vehicles, cattle, trucks, motorised boats, boats, carts, machineries 

 rafts, vessels, ropes chains or any other implements or articles used in committing 

 such offence. A copy of the order of confiscation shall, without any undue delay, be 

 forwarded to the Circle Conservator of Forests of the Circle in which the forest 

 produce has been seized and the Magistrate having jurisdiction to try the offence on 

 account of which the seizure has been made.” 

  Section 49(5): “No order confiscating any property shall be made 

 under the preceding provisions unless the Authorized Officer-- 

  (a) Sends an intimation in the prescribed form about the initiation of the 

 proceeding for confiscation of property to the Magistrate having jurisdiction to try 

 the offence on account of which the seizure has been made; 

  (b) Issue a notice in writing to the person from whom the property is 

 seized and to any other person who may appear to the Authorised Officer to have 

 some interest in such property and in cases of motorised boats, vessels, vehicle 

 trucks etc. having a registered number to the registered owner thereof; 

  (c) Affords to the persons referred to in Clause (b) above a reasonable 

 opportunity of making a representation within such reasonable time as may be 

 specified in the notice, against the proposed confiscation; and 

  (d) Gives to the Officer effecting the seizure and the person or persons 

 referred to in Clause (b) or (c) above, a reasonable opportunity or being heard on a 

 date or dates to be fixed for the purpose.” 

  Section 49(6): “Notwithstanding anything contained in the foregoing 

 provisions, no order of confiscation under Sub-section (4) of any tools, boats, 

 motorised boats, vessels cattle, carts, rafts, machinery, vehicles, trucks, ropes, 

 chains or any other implements, articles (other than timber or „forest produce‟s shall 

 be made if any person referred to in Clause (b) of sub-section (5) proves to the 

 satisfaction of the Authorised Officer that such tools, vehicles, machinery, trucks, 

 vessel boats, motorised boats, rafts, carts, cattle, ropes, chain or any other 

 implements or articles were used without his knowledge or connivance or abetment 

 or as the case may be, without the knowledge or connivance or abetment of his 

 servant or agent and that all reasonable and due precautions had been taken against 

 the use of the object aforesaid for the commission of forest offence.” 
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33. Therefore, on close reading of Section 49(1) it appears that when 

there is reason to believe that „Forest Offence‟ has been committed in 

respect of any „forest produce‟ a authorized officer not below the rank of 

Forester is empowered to seize not only „forest produce‟ but also amongst 

others, all the tools, vehicles etc. which may have been used in the 

commission of such forest offence. 

34. Section 49(6) also shows that a order of confiscation cannot be made 

if the person proceeded against in a confiscation proceeding, proves to the 

satisfaction of the forest officer, that such tools, vehicles etc. were used 

without his knowledge or connivance or abetment, or the case may be and 

without the knowledge or connivance or abetment of servants or agent and 

that all reasonable and due precautions had been taken against the use of 

the objects aforesaid for the commission of „forest offence‟, no order of 

confiscation of such tools, vehicles, etc., shall be made. 

35. Section 49(6) further reveals that in order to avoid confiscation of 

vehicle it is not enough for the vehicle owner to show that the vehicle was 

used in the commission of forest of 'forest offence' without his knowledge or 

connivance or abetment, rather, the owner of the vehicle must also show 

that all reasonable and due precautions had been taken against the use of 

his vehicle for the commission of any „forest offence‟. 

36. In the present case, though it is vociferously contended that vehicle 

was not used in carrying „forest produce‟ but the vehicle owner appellant 

herein failed to establish that the vehicle in question was involved in the 

„forest offence‟ without his knowledge or connivance and he had taken 

reasonable care and precautions that vehicle in question having not been 

involved in commission of any „forest offence‟. In fact; the appellant appears 

to be hand in glove with the accused Rathin Boro who was driver of his 

offending vehicle at the relevant time. 

37. No material in this regard worthy of credence direct or indirect have 

been produced by the owner of the vehicle/appellant that the vehicle was 

not used for carrying „forest produce‟. It is seen that vehicle was at the 

relevant time driven by Rathin Boro who was the driver of his vehicle and his 
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stand saying that he authorized the person Rathin Boro to run the vehicle at 

a monthly rental of Rs. 25,000/- will not help the appellant in this regard. 

38. Now, the last question which this Court is required to deal with is 

that whether the impugned order dated 09-11-2020 was passed by forest 

officer without due intimation to the Magistrate having jurisdiction to try the 

case. 

39. On perusal of the order sheet of the case No. CH/03 of 2020-21 

pending in the file of Addl. Chief Judicial Magistrate, Sonitpur, Tezpur it 

transpires that after the vehicle in question was seized by forest officials and 

submitted offence report in Court on 06-07-2020 petition no. 834/2020 was 

moved by appellant Tarun Deka in the Court of Addl. Chief Judicial 

Magistrate seeking zimma of vehicle bearing Registration No. AS 12 BC 5393 

and acting on the said petition learned Magistrate called for detailed report 

including enquiring whether any confiscation proceeding has been initiated 

against the vehicle bearing Registration No. AS 12 BC 5393 (Bolero Pick-up) 

by the concerned forest department and to submit report on the next date 

fixed on 24-12-2020. But, on perusal of the impugned confiscation order, it 

is seen that the confiscation order was passed by forest officer on 09-11-

2020 long before passing the order dated 21-12-2020 by Magistrate dealing 

with zimma petition of the vehicle in question moved by the 

owner/appellant. On 24-12-2020 no report has been received by learned 

Court of Addl. Chief Judicial Magistrate and accordingly forest official is again 

directed to submit the report by 02-01-2021 with a direction to send a copy 

of order dated 21-12-2020 to the Divisional Forest Officer, Sonitpur West 

Division for necessary action. 

40. On perusal of order dated 02-01-2021 it appears that on that day 

also, the Court did not receive any report from the Forest Official but the 

concerned Bench Assistant informed the Court that in terms of order of the 

Court, the copy of order dated 29-12-2020 had already been forwarded to 

the concerned authority. 

41. Nonetheless, the learned Addl. Chief Judicial Magistrate was pleased 

to pass a conditional order observing that if the seized vehicle bearing 

Registration No. AS 12 BC 5393 is not required for further investigation and 
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no confiscation proceeding is pending or contemplated against the said 

vehicle the officer is directed to release the vehicle in the zimma of the 

registered owner in execution of a bond for an amount which is equal to the 

present market value of the said seized vehicle with one surety of like 

amount to the satisfaction of the Investigating Officer subject to conditions 

therein. After passing the conditional order dated 02-01-2021 by learned 

Addl. Chief Judicial Magistrate on 04-01-2021 case record was put up before 

the learned Addl. Chief Judicial Magistrate with a report bearing No. 

CH/11/Offence/2021/01-02 dated 02-01-2021 submitted by Bhanu Ranjan 

Borah Forest Range Officer, Charduar Range stating that seized vehicle 

bearing Registration No. AS 12 BC 5393 has already been confiscated to the 

State of Assam and accordingly, the said report is directed to be kept with 

the case record. On 28-01-2021 case record was again put up on the basis 

of petition no. 61/21 filed by registered owner Tarun Deka/appellant herein 

praying for issuance of order for zimma of his vehicle bearing Registration 

No. AS 12 BC 5393 on the strength of order dated 02-01-2021 but, the 

learned Addl. Chief Judicial Magistrate rejected the said prayer observing 

that since the vehicle in question has already been confiscated to the State 

the only remedy open, is to prefer appeal u/s 49(c) of the AFR 1891 before 

the competent Court.  

42. Now, having analyzed the order impugned passed by the learned 

Addl. Chief Judicial Magistrate dated 04-01-2021 and 28-01-2021 this Court 

do not find any infirmity or illegality in passing the said orders in view of the 

fact that confiscation order was passed by authorized officer on 09-11-2020 

before the conditional order of zimma was passed by learned Addl. Chief 

Judicial Magistrate on 02-01-2021 having the jurisdiction to try the offence. 

43. Though the Forest department could not inform the Court about the 

confiscation of the vehicle as called for by the Court on 24-12-2020, 

nonetheless, before calling the said report by Court having jurisdiction to try 

the case, the authority had already initiated the confiscation proceeding and 

pass the impugned order dated 09-11-2020 by the authorized officer but 

mere failure to inform the Court on the date fixed for submission of report 

due to communication gap cannot be said to be illegal. It is not that 



Page 17   

 

Criminal Appeal NO. 1(S-1) 2021 

 

authorized officer passed the confiscation order after the court passed the 

zimma order. Mere delay in intimating the court, does not make confiscation 

order illegal. 

44. In view of the forgoing discussions and reasons, this Court do not 

find any merit in this appeal. Accordingly, the appeal stands dismissed.  

45. Let a copy of this judgment along with the case record No. CH/03 of 

2020-2021 in the file of Addl. Chief Judicial Magistrate, Sonitpur be send 

back to the Court of learned Chief Judicial Magistrate, Sonitpur, Tezpur for 

information and intimation to concerned court. 

46.  The judgment is digitally signed and delivered on this the 31th day 

of March, 2021.  

 

    (C.B. Gogoi) 

  Sessions Judge, 
          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

            (C.B. Gogoi) 
Sessions Judge, 
Sonitpur, Tezpur. 
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