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IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

                                           SONITPUR, TEZPUR 

 

 PRESENT : Smti. A. Rahman, A.J.S., 

   Additional Chief  Judicial Magistrate, SONITPUR. 

For the prosecution .... Sri. S. Mishra, Sri. T. Lal, Sri. B. Sarmah, Sri. J. P. Mishra, Advocate 

For the accused person …. Md. F. Hoque, Sri. D.C. Nath, Sri. S. Das, Md. A. Hoque,  Advocates 

  

Ref. : C.R. Case No. 240/11 

 

Sri. Ajit Kr. Das  

-vs- 

Sri. Dibya Jyoti Kalita 

... Accused person      

 

                   Under section 138/142 of NI Act 

 

Offence explained on........07.12.12,  

Evidence recorded on ....... 26.06.12, 17.05.16,16.12.16,11.06.18, 

Arguments heard on .......   28.08.19, 

Judgment delivered on ......06.09.19.  

 

                 J U D G E M E N T 

1.         The prosecution case in brief is that accused Sri Dibya Jyoti Kalita, having a good 

friendly relation with the complainant had asked him for a loan, at the time of his financial 

crisis and accordingly complainant advanced loan of Rs. 1,50,000/- (Rupees One Lakh fifty 

Thousand only)on 01.03.11 , thereafter Rs 1,50,000/-(Rupees One Lakh fifty Thousand only)  

03.03.11 and finally  Rs. 75,000/- (Rupees Seventy Five Thousand only) on 07.03.11 . Thus 

accused obtained loan of Rs 3,75,000/ from the complainant . That, the accused on 07.03.11 

executed a hand note in favour of the complainant promising to refund the loan amount of 

Rs. 3,75,00/- to the complainant on 07.07.11 . He also  issued a post dated account payee 

cheque by inserting date as 07.07.11 vide A/C Payee Cheque No. 034396 for Rs. 3,75,000/- 

from his  A/C No. 7845  of Assam Gramin Vikash Bank, Tezpur Branch, in favour of the 

complainant and requested the complainant to deposit the account payee cheque in his 

account for collection on 07.07.11. That, the complainant on 09.07.11 deposited the above 

stated account payee cheque in his SB A/C No. 800501010009711 of Vijaya Bank, Tezpur 
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Branch for collection of the cheque amount, but on 11.07.11 the said cheque was 

dishonoured due to insufficient fund in the account of the accused person which was 

informed to the complainant by Vijaya Bank on 12.07.11 by its letter along with cheque 

return memo dtd. 11.07.11 of Assam Gramin Vikash Bank, Tezpur Branch. That, the matter 

was informed by the complainant to the accused through legal notice dtd. 12.07.11 through 

his counsel Sri S. Mishra through registered post with a demand to pay Rs. 3,75,000/- to the 

complainant within fifteen days of the receipt of the notice. That, the notice was delivered to 

the accused on 15.07.11 and the same was acknowledged by the accused. That, even after 

receipt of the notice, the accused did not turn up to pay the amount. That, the accused 

person has cheated the complainant by fraudulently and dishonestly issuing the account 

payee cheque in his favour in spite of his knowledge that he had no sufficient fund in his 

account to honour the cheque.   

2.         The accused person was summoned to face the trial. On his appearance, particulars of 

offence u/s 138/142 of NI Act has been explained to him to which he pleaded not guilty and 

claimed to be tried.  

3.         During course of trial, the complainant side examined three witnesses, including 

himself and the defense side examined no witness. After closure of prosecution evidence, 

accused was examined U/S 313 Cr. P.C. I have heard the arguments advanced by the 

learned counsel of both the sides. 

4.       POINTS FOR DETERMINATION : 

(i)           Whether the accused had issued A/C Payee Cheque No. 034396 for 

Rs. 3,75,000/-. dtd 07.07.11 of Assam Gramin Vikash Bank, Tezpur 

Branch, A/C No. 7845 payable to the petitioner in discharge of his debt 

and liability to the complainant? 

(ii)             Whether the cheque was returned to the complainant by bank 

due to insufficiency of fund in the account of the accused to honour the 

cheque ? 

(iii)            Whether the complainant had made demand for payment of the 

said amount of money by giving a written notice to the accused within 
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30 days of receipt of information by him from the bank regarding the 

return of the cheque as unpaid ? 

(iv)           Whether the accused had failed to make payment of the said 

amount of money to the complainant within 15 days of the receipt of 

the notice? 

(v)       Whether accused has committed offence u/s 138 of N .I Act ? 

                  DISCUSSION, DECISION AND REASONS THEREOF: 

5.           Complainant, Ajit Kr. Das, as PW1 has stated that he was having good 

relationship with accused Sri Dibya Jyoti Kalita. On request made by accused he had  

advanced loan of  Rs. 1,50,000/- (Rupees One Lakh fifty Thousand only)on 01.03.11 , 

thereafter Rs 15,00,000/-( Rupees One Lakh fifty Thousand only) on 03.03.11 and finally  

Rs. 75,000/- (Rupees Seventy Five Thousand only) on 07.03.11 . Thus accused obtained 

loan of Rs 3,75,000/ from the complainant . That, the accused on 07.03.11 executed a hand 

note in his favour, promising to refund the loan amount of Rs. 3,75,000/- to him on 7.07.11. 

That  on the same day he  issued a post dated account payee cheque by inserting date as 

07.07.11 vize A/C Payee Cheque No. 034396 for Rs. 3,75,000/-. dtd 07.07.11 from his A/C 

No. 7845 maintained in Assam Gramin Vikash Bank, Tezpur Branch,  and requested the 

complainant to deposit the account payee cheque in his account for collection on 07.07.11. 

That, on 09.07.11, he deposited the above stated account payee cheque in his SB A/C No. 

800501010009711 of Vijaya Bank, Tezpur Branch for collection of the cheque amount, but 

on 11.07.11 the said cheque was dishonoured due to insufficient fund in the account of the 

accused person which was informed to him by Vijaya Bank on 12.07.11 by its letter along 

with cheque return memo dtd. 11.07.11 of Assam Gramin Vikash Bank, Tezpur Branch and 

returned the account payee cheque to him. That, the matter was informed by him to the 

accused through legal notice dtd. 12.07.11 through his counsel Sri S. Mishra, through 

registered post with a demand to pay Rs. 3,75,000/- to him within fifteen days of the receipt 

of the notice. That, the notice was delivered to the accused on 15.07.11 and the same was 

acknowledged by the accused. That, even after receipt of the notice, the accused did not 

turn up to pay the amount. That, the accused person has cheated the complainant by 

fraudulently and dishonestly issuing the account payee cheque in his favour in spite of his 
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knowledge that he had no sufficient fund in his account to honour the cheque.   

       In cross examination he stated that signature in Ext 2 belongs to accused and other 

writings were not filled up by him.  

  He denied the suggestion that accused had neither issued any cheque nor any hand 

note in his favour.  

  He also denied the suggestion that the cheque was received from him from one Leela 

Dutta.  

  He further denied the suggestion that accused had left the cheque book and some 

signed papers in the house of Leela Dutta from where he had collected the same. 

6.         PW2, Pinto Roy in his evidence has stated that he is the Branch Manager of Vijaya Bank. 

He further stated that SB account no. 800501010009711 stands in the name of Ajit Kr. Das, a 

customer of their bank. He has brought the statement of account for the period 17.01.11 to 

25.07.11and exhibited it as Ext. 10. wherein Ext. 10(1) is his signature. The cheque no. 034396 

dated 07.07.11 for Rs. 3,75,000/- is a cheque of Assam Gramin Bikash Bank, Tezpur Branch. 

This cheque was issued from account no. 7845. He has proved the deposit slip as Ext. 3. That 

the said cheque was sent by their bank, for clearance to Assam Gramin Vikas Bank,  via State 

Bank of India’s clearing section. That the said cheque was returned due to insufficient fund in 

the concerned account. He has proved the cheque return memo as Ext. 5.  

7.        PW3, Sri Bratajit Das, Senior Manager of Assam Gramin Vikas Bank, Tezpur 

Branch, has brought the statement of account of Dibyajyoti Kalita bearing A/C No. 

7054010001939.He has proved the statement as  Ext. 11 wherein, Ext. 11(1), 11(2) and 

11(3) are his signatures certifying the statement of account. He has proved the certified 

copy of specimen signature of Sri Dibyajyoti Kalita as Ext 12, wherein, Ext. 12(1) is his 

signature certifying the specimen signature. He further stated that the previous A/c no. of Sri 

Dibyajyoti Kalita was 7845. As the system was updated and presently it is a core banking 

system, so, the A/C No. has changed to a 13 digit no. That  Ext. 2 is a leaf of the cheque 

book issued by their bank to their customer, Sri Dibyajyoti Kalita . The cheque was presented  

in Vijaya Bank, Tezpur Branch for encashment . He has proved   the cheque return memo 

issued by their bank on 11.07.11 as Ext 5.  

        In cross-examination he stated that Branch manager and the Senior Manager are the 
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same posts. Prior to his posting in that branch, he was posted in Ganeshguri Branch, 

Guwahati. That he cannot say who was the Branch Manager of Assam Gramin Vikas Bank, 

Tezpur in the year 2011. That he has deposed on the basis of documents and he has no 

personal knowledge regarding the transactions.  

                                    Point For Determination No-I 

8.             In the case in hand, PW1 has stated that he had paid an amount of Rs. 3,75,000/- to 

the accused as loan at the time of his financial crisis. That accused had drawn, the Ext2, the post 

dtd cheque in his favour towards discharge of the aforesaid  loan amount. That accused had also 

executed a hand note in his favour ,the  Ext  1, promising to repay the same on  7.07.11. 

9.           PW3, Senior Manager, Assam Gramin Bikash Bank, Tezpur Brach has stated that accused 

is their customer having account No - 7054010001939 , previous account No- 7845. He has 

proved the specimen signature of accused and has also proved that Ext 2 ,is a leaf of cheque 

book issued , in favour of their customer Dibya Jyoti kalita. That the said cheque presented at 

Bijaya bank, sent for clearance to their bank, was returned by them for insufficient vide return 

memo, the Ext 5.  

10.         The aforesaid evidence of PW 1, the informant and PW3  the official witness regarding 

issuance of cheque , the  Ext 2 , by accused Dibyajyoti Kalita , from  account 7054010001939 , 

previous account No- 7845 of Assam Gramin Vikas bank, Tezpur Branch remained unrebutted. 

There was no cross examination of the official witness regarding the account of the accused 

person maintained in Assam Gramin Vikash BAnk and also regarding issuance of cheque the 

Ext.1 by the accused Dibyajyoti Kalita.  

11.          Though defence side has raised defence that the cheque and hand note were not issued 

by him  and it was received by complainant from one Leela Dutta , but the signatures of accused 

on Ext1 , hand note and Ext 2, the cheque have not been denied by defense. On the other hand 

on bare perusal of cross-examination of PW1 and from the replies given by accused, during his 

examination u/s 313 Cr.P.C , it is clear that defence had admitted the signature of the accused on 

Ext 1 and Ext 2. although accused has denied to have issued the cheques in question in 

discharge of lawful debt and liability .       

12.        Hon’ble Supreme Court in Rangappa v. Sri Mohan {(2010)11 SCC 

441} has observed that: that  
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“… it is obligatory on the Court to raise the presumption (u/s 139) in every 

case where the factual basis for raising of the presumption has been 

established.” 

13.          In the case in hand also accused has denied to have issued the cheque 

towards liability but his signature on Ext 1 and Ext2, the cheque and hand note  

is not denied by defense. Official witness has also proved the signature of 

accused. Thus nothing could be elicited during cross-examination of PW1 to 

doubt in his veracity. Ext 1 hand note, signed by accused clearly reflects the 

existence of loan debt towards the complainant. In view of the aforesaid 

discussion, I am of the considered opinion that complainant has able to discharge 

his initial burden, to raise presumption u/s 139 of NI Act. to the effect that 

accused Dibyajyoiti Kalita had issued the cheques in favour of complainant, in 

discharge of lawful debt and liability thereby shifting the onus to the accused. 

Now accused is supposed to rebut the presumption taken, by way preponderance 

of probability.  

14.        In cross-examination of the complainant and his witnesses, accused  has 

taken the following defense  pleas- 

       *   That accused had left the cheque and papers at the house of 

Leela Dutta. 

*      That complainant had collected the blank cheque and some 

blank papers, signed by accused, from said  Leela Dutta and 

misappropriated the same . 

15.         Accused although had taken the stand that the cheque and blank papers 

signed by him was received by complainant but nothing could be elicited by him 

during cross-examination to show the circumstances under which accused had to 

left the signed cheque and signed papers at the house of Leela Dutta and as to 

how it came to the hands of complainant. That apart said Leela Dutta was not 

examined by defense, nor any such suggestion relating to any role of Leela Dutta 

was put during cross-examination of complainant. Mere suggestion that 

complainant had collected the cheque and blank papers with sign of accused from 
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the house of Leela Dutta, is not at all sufficient to rebut the oral and 

documentary evidence led by PW1, supported by official witnesses. Accused has 

measurably failed to bring forward the circumstances under which he had left the 

signed cheque and signed papers at the house of Leela Dutta and also as to how 

the same were obtained/received by complainant .  

16.       It was held by Hon’ble Supreme Court in Kumar Export vs. Sharma 

Carpets, (2009)2 SCC 519 that to disprove the presumption accused should 

bring on record such facts and circumstances, upon consideration of which, 

the court may believe the consideration and debt did not exist or their non 

existence was so probable that a prudent man under the circumstances of the 

case, act upon the plea that they did not exist. 

17.        In the light of the aforesaid decisions of Hon’ble Supreme Court and also taking into 

consideration of my findings, base on materials available on case record, I am of the 

considered opinion that accused has failed to rebut the evidence of compliant to the 

requisite level of preponderance of probabilities, and accordingly it is held that 

complainant has able to prove beyond reasonable doubt that, the cheque was issued 

by the accused  Dibyajyoti kalita, in discharge of lawful debt and liability. 

                              Point for determination No II- 

18.       The allegation of the complainant that the cheques were dishonoured for insufficient 

fund in the account of the accused is supported by PW2 and PW3, bank witnesses. 

Complainant has produced the, Cheque Deposit slip, cheque return memo the Ext 4 and 

Ext5. From Ext 4 and Ext 5 cheque return memos it reveals that, cheque issued by the 

accused was presented on 9.07.11 was dishonoured, for insufficient fund in the account 

of the drawer, i.e the accused. In addition to the above, PW2 and  PW3 bank officers 

have specifically sated that  cheques, Ext.2  issued by the accused in the name of the 

complainant was dishonoured due to insufficient fund in the account of the accused to 

honour the cheque. Evidence of the aforesaid witnesses remained unrebutted during 

cross-examination. 

19.       Section 146 of the Negotiable Instruments Act, 1881 provides for statutory 

presumption as regards the cheque return memo issued by the bank in respect of the 
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dishonor of the cheque; hence it is held that the said cheques were dishonoured due to 

insufficient funds in the account of the accused. 

                       Point For Determination No- III 

20.  Complainant has stated that he issued legal notice dtd. 12.07.11 through his counsel Sri 

S. Mishra vide registered post with a demand to pay Rs. 3,75,000/- . That, the notice 

was delivered to the accused on 15.07.11 and the same was acknowledged by the 

accused. That, even after receipt of the notice, the accused did not turn up to pay the 

amount.. Complainant has produced the said notice , postal receipts, acknowledgement  

and Bank return Memos  and the same are marked and exhibited as  Ext 6, Ext 6 (1) and 

6(2), Ext 9 and Ext 5, respectively. The complainant has further deposed that the said 

notice was received by the accused on 15.07.11. The complainant was not cross 

examined by the defence in this regard; hence there is nothing on record to doubt or 

disbelieve him.  

21.       In addition to the above the accused in his statement u/s 313 Cr.P.C had admitted 

the receipt of the said notice. 

22.       In view of the above it is held that the complainant had made demand for payment 

of the said amount of money by giving a written notice to the accused within 30 days of 

receipt of information by him from the bank regarding the return of the cheques as 

unpaid. Hence, this issue is accordingly, decided in favour of the complainant.  

                           Point for determination No IV-  

23.       From the above discussion and also from the statement of the accused recorded u/s 

313 Cr.P.C it reveals that accused had failed to make payment of the said amount of 

money to the complainant within 15 days of the receipt of the notice 

                         Point for determination No V- 

24.      The offence under section 138 is complete on the satisfaction of certain conditions 

which are that the cheque has to be issued on the account maintained by the accused 

and that the cheque has to be issued for the discharge of a debt or liability. It is further 

provided that the said cheque has to be deposited within six months of its issuance or 

within its validity and that the notice regarding the dishonor of the cheque for insufficient 
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funds ought to be given within 30 days of the receipt of information regarding the 

dishonor. 

25.       In the instant case at hand it is already held that the cheques was issued by the 

accused in the account maintained by him and that the said cheque was dishonoured 

due to insufficient funds. The cheque dtd 7.07.11 presented on 9.07.11 was  

dishonoured on  11.07.11, as revealed from the cheque return memo; and the demand 

notice was issued by the complainant on 12.07.11, which is within 30 days from the 

receipt of information of dishonor. 

26.       The said notice was received by the accused on 15.07.11. The complainant had 

thereafter instituted this complaint on 2.08.11 which is within the statutory period as 

provided under section 138 of N.I.Act.  

27.       In view of the above discussion it is held that all the ingredients of the offence under 

section 138 of the Negotiable Instruments Act,1881 are satisfied in the instant case and 

further the complainant has satisfied all the requisites for the institution of the complaint; 

hence it is held that the accused has committed the offence under section 138 of the 

Negotiable Instruments Act,1881. 

28.       DECISION:    The accused has committed the offence under section138 of the 

Negotiable Instruments Act,1881. 

29.       In view of the discussions made above and the decisions reached in the 

foregoing points for determinations it is held that the accused has committed 

offence under section 138 of the Negotiable Instruments Act,1881 and as 

such the accused is convicted under section 138 of the Negotiable 

Instruments Act, 1881. 

30.        I have heard the parties. I am not inclined to extend the benefit of the provisions of 

the Probation of Offenders Act,1958, because the offence committed is in the nature of 

an economic offence and the backbone of the nation depends on a healthy economy. 

Moreover the real intention behind the enactment of the said offence is to provide quick 

remedy to the payee or the holder of the cheque, and also to instill a sense of confidence 

and assurance to the business community. That apart it has come to notice of this court 

that accused has been earlier convicted in similar offences of cheque dishonor.  
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31.       Heard on the point of sentence. Accused has stated that he had committed mistake 

by handing over blank signed cheques, to others, during business transaction on good 

faith but he was betrayed by the person and as such he leaves upon the court to pass 

necessary order. That he is already undergoing sentences in similar cheque bounce 

cases. 

32.      Considering the nature of the offence and the other facts and circumstances as 

discussed above including the sentence hearing, accused   is sentenced under go Simple 

imprisonment for four month and to pay fine of Rs.4,25,000/- ( four lakhs twenty five 

thousand) to the complainant which is inclusive of the cheque amount of Rs. 3,75,000/- 

and a lump sum amount of interest as compensation . The entire amount be paid to the 

complainant as compensation. It is further directed that the accused shall undergo 

simple imprisonment for one month in default of the payment of compensation. Period of 

detention undergone during trial be set off as per section 428 Cr.P.C. 

33.      The case is disposed of on contest.  

34.      Free copy of judgment be handed over to accused. 

35.      Signed, sealed and delivered in the open Court on this 6 th  day of September, 2019 

at Sonitpur. 

      

 

 

 (Smt. A. Rahman) 

   Addl.  Chief Judicial Magistrate, 

               Sonitpur :: Tezpur 
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 APPENDIX 

WITNESSES FOR THE PROSECUTION : 

PW1, Ajit Kr. Das 

PW2, Pinto Roy  

PW3, Sri Bratajit Das 

WITNESSES FOR THE DEFENCE : 

 Nil 

DOCUMENTS EXHIBITTED : 

Ext.1….Hand Note of Dibya Jyoti Kalita 

Ext-2…cheque 

Ext-3 ...Paying Slip 

Ext-4….Memorandum of Vijaya Bank 

Ext-5, Cheque returning memo 

Ext,6, notice issued to the accused requesting him for the payment 

Ext.7, Notice  

Ext-8 .. Delivery report 

Ext- 9…postal receipt.   

Ext-10.. Statement of account of Ajit Kr. Das 

Ext-11.. Statement of account of Dibya Jyoti Kalita  

Ext -12 – Specimen signature 

 

 

 

 

                                                                                           (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

   Sonitpur :: Tezpur 
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                                                                     Order 

  

6.09.19-  

           Accused is produced from judicial custody. 

           Today is fixed for judgment. Considering the nature of the offence and 

the other facts and circumstances as discussed in the judgment  including the 

sentence hearing, accused is sentenced to under go Simple imprisonment for 

four months and to pay fine of Rs.4,25,000/-(four lakhs twenty five thousand) 

to the complainant which is inclusive of the cheque amount of Rs. 3,75,000/- 

and a lump sum amount of interest as compensation. The entire amount be 

paid to the complainant as compensation. It is further directed that the accused 

shall undergo simple imprisonment for one month in default of the payment of 

fine. Period of detention undergone during trial be set off as per section 428 

Cr.P.C. 

                       The case is disposed of on contest.  

                                Free copy of judgment be handed over to accused. 

                               Judgment prepared on separate sheets and kept with the record. 

      

 

                                                                                           (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

   Sonitpur :: Tezpur 

 


